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O P I N I O N  OF TI IE  AD?fINISTELZTOR - 

This  h e a r i n g  r e p r e s e n t s  t he  cu lmina t ion  of approximately t h r e e  

years of i n t e n s i v e  a d m i n i s t r a t i v e  i n q u i r y  i n t o  t h e  uses  of DDT, P a r t  I 

sets f o r t h  t h e  background of t h e s e  p r o c e d j n g s  and P a r t  I1 con ta ins  a 

d i s c u s s i o n  of t h e  ev idence  and law and my f a c t u a l  conclus ions .  I am 

persuaded f o r  reasons  s e t  f o r t h  i.n Pa r t  111 of t h i s  op in ion  t h a t  t h e  

o t h e r  c rops  i s  unacceptab le  and outweighs any b e n e f i t s .  

for a l l  u ses  of DDT f o r  c rop  product ion  and non-health purposes i s  

Cance l l a t ion  

hereby r ea f f i rmed  and w i l l  become e f f e c t i v e  December 31, 1 9 7 2 ,  i n  

accordance w i t h  P a r t  V of t h i s  opinion and t h e  accompanying o r d e r ,  

excep t  t h a t  c e r t a i n  u s e s ,  f o r  green peppers ,  on ions ,  and sweet 

p o t a t o e s  i n  s t o r a g e  may cont inue  on terms and condit . ions se t  f o r t h  

i n  P a r t  V of t h i s  op in ion  and t h e  accompanying o r d e r .  

I. 

A. Background. 
I (  f-1 j + 3 DDT is  t h e  f a m i l i a r  abbrev ia t ion  f o r  t h e  chemical (l,l,l, 

t r i c h l o r o p h e n y l  e t h a n e ) ,  which was f o r  many y e a r s  t h e  most widcly- 
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used chemical  p e s t i c i d e  i n  t h i s  country.  

p r o p e r t i e s  were o r i g i n a l l y  d i s c o v e r e d ,  a p p a r e n t l y  by a c c i d e n t ,  

i n  1939, and d u r i n g  World War I1 it vxs used  e x t e n s i v e l y  f o r  

typhus c o n t r o l .  

of mosqui tos ,  b o l l  weevil i n f e s t a t i o n  i n  cotton-growing a r e a s ,  

and a v a r i e t y  of o t h e r  u s e s .  Peak use  of DDT occurred a t  t h e  end 

of t h e  1950 ' s  and p r e s e n t  domest ic  u s e  of DDT i n  v a r i o u s  f o m u l a -  

DDT's i n s e c t i c i d n l  

S i n c e  1945  DDT h a s  been used for g e n e r a l  c o n t r o l  

- 
t ions has been e s t i m a t e d  a t  6,000 t o n s  p e r  year .  According t o  

Admission 7 of t h e  r e c o r d ,  approximately 86% or  10,277,258 pounds 

of domes t i ca l ly  used DDT i s  a p p l i e d  to c o t t o n  crops.  "he same 

admiss ion  i n d i c a t e s  t h a t  603,053 pounds and 937,901 pounds, o r  

approximately 5 and 9% of t h e  t o t a l  formulated by twenty-seven 

of the p e t i t i o n e r s  jn t h p q p  h ~ a r j ~ i i g s  ? r e  used :cspep'J-vm'-* k'-.'".-"J Y I I  -7.1 

- 1/ Admission 6 shows t h a t  domest ic  shipments of DDT by i t s  s o l e  
manufac turer ,  Montrose Chemical Company, t o t a l e d  8,827,900 pounds 
between January 1 and August 1, 1971. T o t a l  dozes t i c  sales i n  1970 
were 11,966,196, as s t i p u l a t e d  i n  Admission No. 7 .  The Exaininer 
found, a p p a r e n t l y  based on Admission 7 ,  t h a t  d o z c s t i c  u s e  i n  1970 
"was j u s t  under 1 2  m i l l i o n  pounds." Exm. Report a t  92. 

Counsel f o r  t h e  Agency has  ca l l ed  t o  our  a t t e n t i o n  p u b l i c a t i o n  
of the Department of A g r i c u l t u r e ,  The P e s t i c j d c  ?:r?vie1.7 -. of  --- 1 9 7 1 ,  
which estimates "a domest ic  disappearance" r a r e  or: 25,457,000 pounds 
f o r  DDT i n  1970. See p .  28. The motion t o  i n c o r p o r a t e  t h i s  p u b l i -  
cation is  g r a n t e d ,  as i s  t h e  motion by  r e g i s t r a n t s  t o  s u p p l m e n t  
the r e c o r d ,  see i n f r a .  I do n o t  b e l i e v e ,  however ,  t h a t  the P e s t i c i d e  
Review f i g u r e  can b e  accepted ,  on i t s  face ,  without  f u r t h e r  explana- 
t ion ,  S i n c e  t h e  r e su l t :  I reach  today would, i f  a n y t h i n g ,  on ly  b e  
r een fo rced  by t h e  h i g h e r  f i g u r e ,  I see no need t o  remand. 

_I_ 

I 
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soybean and peanut  c rops .  

a m p n t  t o  158,833 of t h e  t o t a l ,  o r  l i t t l e  ov tp  1 percen t .  

All o t h e r  u ses  of t h e  11,966,196 pounds 
- 21 

P u b l i c  concern over  t h e  widespread use  of p e s t i c i d e s  w a s  s t i r r e d  

by Rachel Carson’s  book, S i l e n t  Sp r ing ,  and a n a t u r a l  outgrowth was 

the i n v e s t i g a t i o n  of t h i s  popular  and widely-sprayed chemical .  

which f o r  many y e a r s  had been used w i t h  apparent  s a f e t y ,  was, t h e  

cri t ics a l l e g e d ,  a h i g h l g  dangerous subs t ance  which k i l l e d  bene f i -  

c i a l  i n s e c t s ,  upse t  t h e  n a t u r a l  e c o l o g i c a l  balance, and c o l l e c t e d  

in the food c h a i n ,  t hus  pos ing  a hazard  t o  man, and o t h e r  forms of 

advanced a q u a t i c  and a v i a n  l i f e .  

of A g r i c u l t u r e  commenced a review of t h e  h e a l t h  and environmental  

DDT, 

I n  1969 t h e  United S t a t e s  Department .  

. 

haza rds  a t t e n d a n t  t o  

Certain uses of 

i n  1969 and in fo rma l  

t h e  u s e  of DDT. 

DDT were c m c c l e d  by tk 

review of remaining uses  

2qmxi i ient  of A g ~ i c u l t u ~ e  

cont inued through 1970. 
- 3/ 

21 Some d i sc repancy  i n  t h e  f i g u r e s  exists s i n c e  t h e  f i g u r e s  g iven  
in breakdown of use  c a t e g o r i e s  t o t a l  11,977,065 pounds, s l i g h t l y  
more t h a n  t h e  t o t a l  sold by t h e  twenty-seven formula tors  who sup- 
p l i e d  f i g u r e s  . 

For t h e  above uses  i t  appears  t h a t  DDT i s  s o l d  i n  f o u r  d i f f e r e n t  
e m u l s i f i a b l e  s p r a y s ;  d u s t ;  wettable powder; and g r a n u l a r  fo rmula t ions :  

f om. 

31 PR Not ice  69-17. 
trees f o r  c o n t r o l  of h t c h  E l m  d i s e a s e ,  tobacco,  home uses, and 
a q u a t i c  uses. 34 Fed. Reg. 18827 (1969). 

Among t h e  cance led  uses  were a p p l i c a t i o n s  t o  
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In early 1971 this Agency commenced formal administrative review 

of DDT registrations by the cancellation of all registrations 

for DDT products and uses pursuant to Section 4(c) of the Federal 

I 

Insecticide, Fungicide and Rodenticide Act (FIFRA) 7 U.S.C. 0 135 

(1972) 
- 41 

B. Statement of the Case. 

This hearing is the final stage of formal administrative review. 
- 5 /  

Thirty-one registrants have challenged fifteen of the canceled uses  
- 61 

of DDT and its metabolite, T D E .  These uses of DDT include appli- 

cations to cotton fields to control the boll weevil and bollworm 

applications to various vegetable crops, and a variety of lesser 

- 41 
Clr. 1971), the Court of Appeals held that cancellation proceedings 
should be commenced whenever a registration of a pesticide raises 
a "substantial question of safety" which warrants further study. On 
January 15, 1971, all uses of DDT not canceled in 1969 were canceled. 
PB Notice 71-1. And on March 18, 1971, notices of cancellation were 
issued for all registered uses of TDE,  a DDT metabolite. PR Notice 
71-5 ' .  

In Environmental Defense Fund v. Ruckelshaus, 439 F.2d 584 (D.C.  

I 5 /  Under FIFRA a registrant is entitled to either a public hearing - 
or a scientific advisory committee or both to review his registration. 
Pending completion of that review, a registrant is allowed to continue 
shipment of his product. 

6 /  Unless specified, discussion of DDT in this opinion applies to 
TDE. DDT has three major breakdown products, DDA, DDE,  and DDD; 
separate registrations exist for TDE (DDE) .  

t 

I - 
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by counse l  f o r  t h e  P e s t i c i d e s  O f f i c e  of t h e  Environmental  P r o t e c t i o  

Agency and a t t o r n e y s  f o r  t h e  Environmental  Defense Fund which i s  a n  

i n t e r v e n o r .  

DDT r e g i s t r a t i o n  f o r  " topocide,"  a p r e s c r i p t i o n  drug ,  H.  P. Cannon 

6 Son, a u s e r  of DDT, 

f a c t u r i n g  i n d u s t r y  and v a r i o u s  w i l d l i f e  groups.  

Q t h e r  p a r t i e s  i n c l u d e  E l i  L i l l y  & Co., which h e l d  a 
- 7 /  

- 8 /  
and r e p r e s e n t a t i v e s  of t h e  chemical  manu- 

- 91 

The test imony and e x h i b i t s  cover  i n  exhaus t ive  f a s h i o n  a l l  

. a s p e c t s  of DDT's chemical  and t o x i c o l o g i c a l  p r o p e r t i e s .  The evi- 

dence of r e c o r d ,  however, is not so 

fits from us ing  DDT, and most of i t  

e x t e n s i v e  concerning t h e  bene- 

h a s  been d i r e c t e d  t o  t h e  major 

- 7/ There has been some con t rove r sy  
i t  falied t o  a p p e a l  c a n c e i l a t i o n  of 

over E l i  L i l l y ' s  s t s t u s  because 
i t s  r e g i s t r a t i o n  w i t h i n  30 days - 

as r e q u i r e d  by S e c t i o n  4 (c )  of FIFRA. 
I b e l i e v e  they  should be accorded s t a t u s  as p a r t i e s .  

For the  purposes of t h i s  case 

8/ There h a s  been some q u e s t i o n  as t o  whether o r  n o t  a "user" h a s  
s t a n d i n g  t o  appea l  a c a n c e l l a t i o n  and thus  seek  r e ins t a t emen t  of a 
cance led  u s e  even though no r e g i s t r a n t  has  s tepped  forward t o  
appea l .  The same reasoning  employed by t h e  c o u r t  i n  Environmental  
Defense Fund v. Ruckelshaus,  s u p r a ,  and Environmental Defense 1:und 
vI Hardin,  428 F.2d 1093 (D.C .  Cir. 1970) ,  which accords  s t a n d i n s  
t o  "pub l i c  i n t e r e s t "  groups g i v e s  "users"  a r i g h t  t o  a p p e a l  a can- 
c e l l a t i o n .  

- 

- 9 /  The groups  are:  Na t iona l  A g r i c u l t u r a l  Chemicals Assoc ia t ion ;  
N a t i o n a l  Audubon Soc ie ty ;  The S i e r r a  Club; and West Slichigan 
Environmental  Act ion Council .  As a l r e a d y  noted ,  t h e  S e c r e t a r y  of 
A g r i c u l t u r e ,  i n  a d d i t i o n  to be ing  a p a r t y - r e g i s t r a n t  by v i r t u e  of 
r e g i s t r a t i o n s  h e l d  by i t s  P l a n t  Regula t ion  Div i s ion ,  has  appeared 
a8 an i n t e r v e n o r .  

t 

' 
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which is  on c o t t o n  c rops .  

The P e s t i c i d e s  O f f i c e  and Environmental  Defense Fund (EDF), 

i n  p r e s e n t i n g  t h e i r  cases a g a i n s t  cont inued  r e g i s t r a t i o n  f o r  DDT, 

lean most h e a v i l y  on ev idence  which, they  contend,  e s t a b l i s h e s :  

(1) that DDT and i t s  m e t a b o l i t e s  are t o x i c a n t s  which p e r s i s t  

i n  s o i l  and t h e  aquasphere;  (2) t h a t  once unleashed,  DDT i s  an  

u n c o n t r o l l a b l e  chemical  which can be t r a n s p o r t e d  by l e a c h i n g ,  ero-  

sion, run-off and v o l a t i l i z a t i o n ;  (3) t h a t  DDT i s  n o t  water -so luble  

and c o l l e c t s  i n  f a t  t i s s u e ;  (4) t h a t  organisms tend  t o  c o l l e c t  and 

c o n c e n t r a t e  DDT; (5) t h a t  t h e s e  q u a l i t i e s  resul t  i n  accumulat ions of 

DDT i n  w i l d l i f e  and humans; t h a t  once s t o r e d  or consumed, DDT can 

be toxic t o  bo th  an imals  and humans, and i n  the case of f i s h  and 

wildlife i n h i b i t  r e g e n e r a t i o n  of s p e c i e s ;  azd (7)  t h a t  t h e  S c n e f i t s  

acc ru ing  from DDT usage  are marginal ,  g iven  t h e  a v a i l a b i l i t y  of 

alternative i n s e c t i c i d e s  and p e s t  management programs, and a l s o  t h e  

fact t h a t  c r o p s  produced w i t h  DDT a re  i n  ample supply .  The testimony 

- 10/ 
on c l o t h i n g ;  f o r  peppers  and pimentos; f o r  f r e s h  market  corn ;  f o r  
peanuts ;  f o r  cabbage, c a u l i f l o w e r ,  and b r u s s e l  s p r o u t s ;  f o r  tomatoes;  
for l e t t u c e ;  f o r  p o t a t o e s ;  f o r  sweet p o t a t o e s  i n  s t o r a g e  ( southern  
s t a t e s  o n l y ) ;  f o r  u s e  i n  commercial greenhouses  and n u r s e r i e s ;  f o r  
beans (dry,  l i m a ,  snap ) ;  for b a t  and roden t  c o n t r o l ;  f o r  emergency 
use f o r  a g r i c u l t u r e ,  h e a l t h  or quaran t ine  purposes;  and f o r  onions 
and g a r l i c ;  and for l i ce  c o n t r o l .  
t r o v e r s y  as t o  what u ses  were a t  i s s u e  dur ing  t h e  hea r ing .  
No. 2 sets f o r t h  those  uses  which t h e  Department of A g r i c u l t u r e  con- 
e i d e r s  e s s e n t i a l .  
was taken.  
in Admission 11. 

The fo l lowing  u s e s  are involved: f o r  c o t t o n ;  f o r  m i l i t a r y  u s e  

There has  been cons ide rab le  con- 
Admission 

Many of t hose  uses  have been cance led  and no a p p e a l  
The u s e s  a t  i s s u e  i n  t h i s  hea r ing  are on ly  those  noted 

r 
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and e x h i b i t s  i n c l u d e  numerous r e p o r t s  of e x p e r t  s c i e n t i s t s  who 

have d e s c r i b e d  observed e f f e c t s  of DDT i n  t h e  environment and t h e  

l a b o r a t o r y .  

# 

Group P e t i t i o n e r s  and t h e  United S t a t e s  Department of 

A g r i c u l t u r e  (USDA) seek  t o  d i s c r e d i t  t h e  Agency's case  by c i t i n g  

the reco rd  of s a f e t y  DDT has  compiled throughout  t h e  y e a r s ,  and 

p o i n t  t o  t h e  n e g a t i v e  f i n d i n g s  of ep idemiologica l  and human feed ing  

s t u d i e s  c a r r i e d  o u t  over  t h e  y e a r s  on  i n d u s t r i a l  workers and volun- 

teers exposed t o  concen t r a t ed  levels of DDT f a r  i n  excess  of t h a t  

t o  which t h e  average  i n d i v i d u a l  i s  exposed. 

r e g i s t r a t i o n  have a l s o  in t roduced  expe r t  tes t imony t o  t h e  e f f e c t  

that D D T ' s  ch ron ic  t o x i c i t y  t o  aan o r  animals has  not been estab- 

l i s h e d  by adequate  p roof ,  The r e g i s t r a n t s  have a t t a c k e d  t h e  assump- 

t i o n  t h a t  l a b o r a t o r y  d a t a ,  as t o  e f f e c t s  of exaggerated doses  of 

DDT, can p rov ide  a meaningful b a s i s  f o r  e x t r a p o l a t i n g  e f f e c t s  on man 

or t h e  environment. I n  t h e  a l t e r n a t i v e ,  Group P e t i t i o n e r s  contend 

that  whatever  harm t o  t h e  environment might b e  a t t r i b u t e d  t o  DDT, i t  

r e s u l t s  from misuse and overdosing t h a t  occur red  i n  y e a r s  p a s t .  

L a s t l y ,  G r o u p . P e t i t i o n e r s  and USDA have at tempted t o  prove that DDT 

is e f f e c t i v e  and t h a t  i ts u s e  is more d e s i r a b l e  than  t h e  organophos- 

p h a t e s  which are more a c u t e l y  t o x i c  and c o s t l y  than  DDT. 

Proponents of cont inued 

I 
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OnApr i l  2 5 ,  t h e  Hearing Eraminer i s s u e d  an op in ion  wi th  

p r 6 o s e d  f i n d i n g s ,  conclus ions  and o r d e r s  r e d m e n d i n g  t h a t  a l l  

" e s s e n t i a l "  u s e s  of DDT be r e t a i n e d  and t h a t  c a n c e l l a t i o n  be 

l i f t e d .  The Examiner 's  r e p o r t  which has  f i n d i n g s ,  conclus ions  
- 11/ 

and an  op in ion ,  i s  a t t a c h e d  as an  appendix. The Examiner a p p a r e n t l y  

accepted  i n  h i s  r e p o r t  t h e  Agency's proof t h a t  DDT i s  a hazard t o  

a q u a t i c  and te r res t r ia l  w i l d l i f e  and s u b s t i t u t e s  exist. He found,  
1 

as a "matter of f a c t , "  DDT can have adve r se  e f f e c t s  on b e n e f i c i a l  

animals; t h a t  i t  is  t r a n s f e r r e d  through t h e  food cha in ;  t h a t  DDT 

is f a t  s o l u b l e .  He concluded, however, as a "matter of law," t h a t  

DDT is n e i t h e r  a carc inogen  nor  t e r a t o g e n ,  t h a t  t h e  p a r t i c u l a r  

* ram= at i a s i w  dn n o t  adve r se lv  a f f e c t  w i l d l i f e .  t h a t  DDT use  has  

r a p i d l y  d e c l i n e d .  Examiner 's  Rep t .  p.  93 .  

The P e s t i c i d e s  O f f i c e  of t h i s  Agency and i n t e r v e n o r  Environ- 

I 

, 
.1 

- - 1 2 1  
mental Defense Fund (EDF) f i l e d  excep t ions  t o  t h e  Examiner's r e p o r t ,  

c h a l l e n g i n g  h i s  a p p l i c a t i o n  of t h e  burden of proof t o  t h i s  c a s e ,  h i s  

f i n d i n g s  of f a c t ,  conc lus ions  of l aw,  and numerous e v i d e n t i a r y  r u l -  

ings.  

80-called " r i s k  and b e n e f i t "  s t anda rd  of FIFRA. 

Except ion w a s  a l s o  taken  t o  t h e  Examiner's a p p l i c a t i o n  of t h e  

, 

- 11/ There i s  some confus ion  as t o  what t h e  term " e s s e n t i a l "  means. 
By Admission number 2 t h e  p a r t i e s  s t i p u l a t e d  t h a t  c e r t a i n  uses  were 
" e s s e n t i a l "  in  t h e  view of USDA. No s t i p u l a t i o n  e x i s t s  t h a t  t h e s e  
uses are, i n  f a c t ,  e s s e n t i a l  i n  t h a t  no a l t e r n a t i v e s  e x i s t  o r  t h a t  
a s h o r t a g e  of a crop  would r e s u l t  wi thout  DDT. 

- 1 2 /  
S t a r k  Bros. Nurse r i e s  he ld  a r e g i s t r a t i o n  f o r  u s e  of DDT on nu r se ry  
p l a n t s ,  The Examiner recommended c a n c e l l a t i o n  on t h e  grounds t h a t  
this was n o t  an " e s s e n t i a l "  u s e  accord ing  t o  USDA. 

Except ions  have a l s o  been r ece ived  i n  Docket 106, I n  Re W a l l e r s t e i n .  

, . .". .. .I- ... ~ - , ,  ._. I . . .  .,*_ . ...*.,,., . .  
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On May 2 ,  1972, t h e  J u d i c i a l  O f f i c e r  propounded by o r d e r ,  a t  

my d i r e c t i o n ,  a series of ques t ions  f o r  b r i e f i n g  and d i s c u s s i o n  a t  

o r a l  argument,  and o r a l  argument was h e l d  on May 16 .  That argument 

was t r a n s c r i b e d  and is p a r t  of t h i s  r eco rd .  Group P e t i t i o n e r s ,  USDA, 

E l i  L i l l y  and II. P. Cannon & Sons have a l so  responded t o  t h e  b r i e f s  

on except ions .  

11. 
I 

A. Appl icable  Law. 

The b a s i c  FIFRA scheme has  been o u t l i n e d  i n  c o u r t  op in ions  and 

Agency d e c i s i o n s  (see EDF v.  EPA, D.C. C i r .  S l i p .  Op. 71-1365, - - 
F.2d ' , May 5 ,  1972 (Opinion of Judge Levca tha l ) ;  S t ea rns  - 

- -. n l .  n -n. -... C .  m . 1 .  ,. ._ -. ...e 
' LU ---9 -.. J d L S C . 0  I Q J L S  bU. V .  LA A, I L l I  b A A  J A A p  Up. A \ U e  IA.--AJ.AL, - 

May 11, 1972; Con t inen ta l  Chemiste Co. v.  E, 7 t h  C i r .  S l i p  Op. 

F.2d , May 11, 1972; EDF v.  Ruckelshaus '- - NO. 71-1828 

(Opinion of Judge Bazelon) ,  s u p r a ;  Statement  of Reasons Concerning t h e  

R e g i s t r a t i o n  of Products  Containing DDT, 2,4,5-T, and Ald r in /Die ld r in ,  

March 18, 1972; In  re Hari-Kari Lindane P e l l e t s ,  e t  a l . ,  I.F.&R. 

No. 6 (1971).  While t h e r e  is no need t o  trace i n  d e t a i l  once aga in  

t h e  s t a t u t o r y  scheme, a b r i e f  summary p rov ides  a u s e f u l  pr ism f o r  

f i l t e r i n g  t h e  evidence.  

,. , - 
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I The F e d e r a l  I n s e c t i c i d e ,  Fungicide and Rodent ic ide  Act ,  7 U . S . C .  

8 135 (1972), e s t a b l i s h e s  a s t r i c t  s tandard  f o r  t h e  r e g i s t r a t i o n  of 

p e s t i c i d e s .  Any "economic poison" which cannot be used wi thout  

i n j u r y  t o  "man o r  o t h e r  v e r t e b r a t e  an imals ,  v e g e t a t i o n ,  and use- _ - .  
131 

f u l  i n v e r t e b r a t e  animals" i s  'hisbranded I and i s  t h e r e f o r e  sub- 
14/ - 

j e c t  t o  c a n c e l l a t i o n .  

131 Sec t ions  2 ( 2 )  (2)  ( c )  , (d )  and ( g ) ,  r e s p e c t i v e l y  provide :  - 
"The term 'misbranded'  s h a l l  apply -- 

(a) t o  any economic poison  

* * * 

i 

1 

(c) i f  t h e  l a b e l i n g  accompanying i t  d o e s  no t  con ta in  
d i r e c t i o n s  f o r  u se  which a r e  necessary  and i f  complied 
w i t h  adequate  f o r  t h e  p r o t e c t i o n  of t h e  p u b l i c ;  

(d) i f  t h e  l a b e l  does no t  con ta in  a warning o r  
c a u t i o n  s t a t emen t  which may be  necessary  and i f  com- 
p l i e d  w i t h  adequate  t o  prevent  i n j u r y  t o  l i v i n g  man 
and o t h e r  v e r t e b r a t e  an imals ,  v e g e t a t i o n ,  and u s e f u l  
i n v e r t e b r a t e  animals; 

- 

* .  * * 
' (g) i f  in t h e  case of an  i n s e c t i c i d e ,  nematocide,  
f u n g i c i d e ,  o r  h e r b i c i d e  when used as d i r e c t e d  o r  i n  
accordance w i t h  commonly recognized p r a c t i c e  i t  s h a l l  
be i n j u r i o u s  t o  l i v i n g  man o r  o t h e r  v e r t e b r a t e  an imals ,  
o r  v e g e t a t i o n ,  except  weeds, t o  which i t  i s  a p p l i e d ,  
o r  t o  t h e  person  apply ing  such economic poison;  

1 4 1  
*''if i t  appears  t h a t  "the az t i c l e  and i t s  l a b e l i n g  . . 
not comply wi th  [ t h e  Act]. 
of a "misbranded" p e s t i c i d e ,  Sec t ion  3(a)  (5) ,  t he  r e g i s t r a t i o n  f o r  
a "misbranded" product  may be  canceled.  

Sec t ion  4 permi t s  t h e  Adminis t ra tor  t o  c a n c e l  a r e g i s t r a t i o n  

S ince  the Act p r o h i b i t s  d i s t r i b u t i o n  

- 
do 
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While t h e  language of t h e  s t h t u t e ,  taken l i t e r a l l y ,  r e q u i r e s  

only a f i n d i n g  of i n j u r y  t o  non- ta rge t  spec ie s ,  t h e  i n q u i r y  cannot ,  

however, end wi th  a s i m p l i s t i c  a p p l i c a t i o n  of t h i s  p l a i n  s t a t u t o r y  

language.  Both j u d i c i a l  and a d m i n i s t r a t i v e  precedent r ecogn ize  

t h a t  Congress in tended  t h e  a p p l i c a t i o n  of a b d a n c i n g  tes t ,  t h a t  

would measure t h e  r i s k s  of u s ing  a p a r t i c u l a r  chemical a g a i n s t  i t s  

b e n e f i t s .  I f  a product  i s  l'misbranded'' wi th in  t h e  meaning of t h e  
- 15/  

A c t ,  i.~., i f  i t  b e a r s  a l a b e l  f o r  u s e  t h a t  does n o t  meet t h e  c r i -  

teria of S e c t i o n  2 ,  i t  may no longe r  be shipped i n  i n t e r s t a t e  

commerce and s t o c k s  i n  hand i n  t h e  o r i g i n a l  package may be  s e i z e d ,  

7 U.S.C. 0 135(g)  (1972) .  

3.. R f n k s  and R p n p f i t s  

It f o l l o w s  from t h e  s t a t u t o r y  scheme and t h i s  Agency's d e c i s i o n s  

t h a t  ev idence  of each a l l e g e d  r i s k  must be reviewed and a conclus ion  

reached as t o  whether o r  n o t ,  and i n  what degree,  such r i s k  i s  i n c i -  

d e n t  t o  t h e  d i r e c t e d  u s e  of a p a r t i c u l a r  product.  The t a s k ,  however, 

i s  complicated i n  t h e  case of a " p e r s i s t e n t "  p e s t i c i d e  by i t s  poss i -  

b l e  ch ron ic  e f f e c t s .  The degree  of p e r s i s t e n c e ,  e x t e n t  of o v e r a l l  

usage  and m o b i l i t y  a l l  bea r  on t h e  ampli tude or indeed t h e  e x i s t e n c e  

J5/ See EDF v. EPA (Opinion of Judge Leventha l ) ,  s u p r a ;  EDF v. 
Ruckelshaus (Opinion of Judge Bazelon) ,  s u p r a ,  DDT Statement  of 

.Reasons , sup ra ;  see a l s o  Statement  of Reasons Underlying Suspension 
and C a n c e l l a t i o n  of Products  Containing Mercury, 37 Fed, Reg. 6413 
(1972). 

- --- - - 

f ' 
-. .. . . .  
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4 

- 16/ 
of t h e  r i s k  curve .  I b e l i e v e ,  however, i t  is u s e f u l  t o  i s o l a t e  

t h e  a l l e g e d  r i s k s  and e v a l u a t e  each on tile assumption t h a t  they a r e  

una f fec t ed  by o v e r a l l  l eve ls  of use ,  and d e f e r  t o  P a r t  XV t h e  d i s -  

cuss ion  of the s i g n i f i c a n c e  of t h e  r e l a t i o n s h i p  between r i s k  and 

o v e r a l l  u se ,  

111. 

A .  Analys is  of Evidence. 

1. Risks l 

a. Hea l th  E f f e c t s  and Environmental P r o p e r t i e s .  There i s  

no d i s p u t e  on t h i s  r eco rd  t h a t  DDT i s  a non-spec i f ic  chemical  

t h a t  k i l l s  bo th  t a r g e t  and non-target  s p e c i e s  i n  t h e  immediate area 

of gpgllcztion, 

can b e  used wi thou t  caus ing  some i n j u r y  t o  "non-target" s p e c i e s .  

re* d w n i e l r l a ,  hawwer, m e  so neleet ive t h a t  'they 

We 

must t h e r e f o r e  proceed t o  t h e  evidence bea r ing  on o t h e r  " r i sks"  and the 

"bene f i t s "  from us ing  DDT. 

I am convinced by a preponderance of t h e  evidence t h a t ,  once 

d i s p e r s e d ,  DDT i s  a n  u n c o n t r o l l a b l e ,  d u r a b l e  chen ica l  t h a t  persists i n  

t h e  a q u a t i c  and terrestrial environments. Given i t s  i n s o l u b i l i t y  i n  

water and i t s  p ropens i ty  t o  be s t o r e d  i n  t i s s u e s ,  i t  c o l l e c t s  i n  

- 16/ 
t i o n  of a p p l i c a t i o n ,  E, e.&., Statement of Reasons Underlying 
R e g i s t r a t i o n s  f o r  S t rychn ine ,  1080, and Sodium Cyanide, 37 F e d .  Reg. 
57.18 (1972),  a l though t h i s  may n o t  b e  as s i g n i f i c a n t  where t h e  chemical 
i s  h igh ly  v o l a t i l e  as i s  t h e  c a s e  wi th  DDT.  
Underlying t h e  Cance l l a t ion  of Mirex, Determinat ion and Order o f  t he  
Adminis t ra tor  a t  7 ,  32Fed. Reg. 106, June 1, 1 9 7 2 .  

Other f a c t o r s  bea r ing  on r i s k  may i nc lude  the  geographica l  loca- 

See a l s o  Statercent of Reasons 
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the food cha in  and is  passed  up t o  h ighe r  forms of a q u a t i c  and 

terrestrial  l i f e .  There i s  n m p l e  evidence t o  show t h a t  under 

c e r t a i n  c o n d i t i o n s  DDT o r  i t s  m e t a b o l i t e s  can persist i n  s o i l  
a. 

- 
f o r  many y e a r s ,  t h a t  i t  w i l l  v o l a t i l i z e  ox move a long  w i t h  

e rod ing  s o i l .  While t h e  degree  of t r a n s p o r t a b i l i t y  i s  unknown, 
- 18/ 

w i d e n c e  of record  shows t h a t  i t  i s  o c c a s i o n a l l y  found i n  remote 

areas o r  i n  ocean s p e c i e s ,  such as whales ,  f a r  from any known a r e a  

of a p p l i c a t i o n .  

P e r s i s t e n c e  and b iomagn i f i ca t ion  i n  t h e  food cha in  are,  of 

themselves ,  a cause  f o r  -concern,  g iven  t h e  unknown and p o s s i b l y  

f o r e v e r  undeterminable  long-range e f f e c t s  of DDT i n  man, and t h e  

emir o m e n  t . Labora tory  rests have, however, produced tumorigenic  
- 19 /  

171 
p e r s i s t e n c e  i n  s o i l  and l i k e w i s e  run-off i n t o  a q u a t i c  areas,  

Method of a p p l i c a t i o n  and t y p e  of s o i l  and c l i m a t e  can a f f e c t  - 
- 181 
t i o n  and t h e  spread  of DDT have r e s u l t e d  from d r i f t  dur ing  a e r i a l  
a p p l i c a t i o n .  
improved methods of a p p l i c a t i o n ,  i t  recognizes  run-off as  a s i g n i f i -  
cant s o u r c e  of a q u a t i c  contaminat ion ,  even wi th  improved a e r i a l  
sp ray ing  techniques .  

R e g i s t r a n t s  have made much of t h e  f a c t  t h a t  a q u a t i c  contamina- 

While t h e  Examiner 's  Report dwells a t  some l e n g t h  on 

- 191 
of exposure t o  a low dose  of a chemical.  I t  may t ake  many y e a r s  be fo re  
a d v e r s e  e f f e c t s  would t a k e  p l a c e .  Diseases  l i k e  cancer  have an extended 
l a t e n c y  pe r iod .  
g e n e r a t i o n s .  L a s t l y ,  i t  may be  imposs ib le  t o  r e l a t e  observed path-  
ology in man t o  a p a r t i c u l a r  chemical  because of t h e  i n a b i l i t y  t o  
isolate  c o n t r o l  groups which a r e  not  exposed i n  t h e  same degree  as 
t h e  rest of t h e  popu la t ion ,  

It i s  p a r t i c u l a r l y  d i f f i c u l t  t o  a n t i c i p a t e  t h e  long-range e f f e c t s  

Mutagenic e f f e c t s  w i l l  be apparent  o n l y  i n  f u t u r e  

f 
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- 20/ 

e f f e c t s  on mice when DDT was f e d  t o  them a t  h igh  l e v e l s .  Most 

of t h e  cance r  r e s e a r c h  e x p e r t s  who t e s t i f i e d  a t  t h i s  hea r ing  i n d i c a t e d  I 

t h a t  i t  waa t h e i r  op in ion  t h a t  t h e  tumor igenic  r e s u l t s  of t es t s  thus  

f a r  conducted are an i n d i c a t o r  of c a r c i n o g c n i t y  and t h a t  DDT should 

be cons idered  a p o t e n t i a l  carcinogen.  
21/ - 

Group P e t i t i o n e r s  a rgue  t h a t  t h e  tes t imony i s  i n  c o n f l i c t  and 

f a s t e n  on t o  t h e  tes t imony of t h e  Surgeon General  t h a t  of D r s .  Loonis  

and B u t l e r .  The Surgeon Genera l ' s  Statement  w a s ,  however, cau t ious  

and,  by na means, carries t h e  burden t h a t  t h e  Group P e t i t i o n e r s  seek 

t o  p l a c e  on i t .  I n  ve ry  g e n e r a l  terms t h e  Surgeon General  s t a t e d :  

"We have  no in fo rma t ion  on which t o  i n d i c t  DUT e i t h e r  as a tumorigcn 

or as a carc inogen  f o r  man and on t h e  b a s i s  now a v a i l a b l e ,  I cannot 

tes t imony,  however, does n o t  bea r  on t h e  long-term e f f e c t s  of DDT, 

- 20/ Tumorigenic e f f e c t s  have been noted i n  a number of l a b o r a t o r y  
experiments .  The most p o s i t i v e  r e s u l t s  were developed by t h e  B ione t i c s  
Study and t h e  Lyons and Milan tests.  T h e  B i o n e t i c s  Study of t h e  Xat iona l  
Cancer I n s t i t u t e  f e d  120 compounds t o  two s t r a i n s  of mice. DDT was one 
of 11 compounds t o  produce an e l eva ted  i n c i d e n c e  of tumors. 
and Milan S t u d i e s  of t h e  I n t e r n a t i o n a l  Agency f o r  Research o f  the  i:orld 
Hea l th  Organiza t ion  is a m u l t i g e n e r a t i o n a l  s t u d y  ( s t i l l  i n  p rogres s )  of 
6,000 mice of in-and outbred s t r a i n s .  Inc reased  hepcltoms were noted 
i n  male and female mice f e d  DDT a t  250 ppm. 
or kidneys has  been recorded i n  f i v e  i n s t a n c e s .  

The Lyons 

M e t a s t a s i s  t o  t h e  lungs  

- 211 Witnesses  t e s t i f y i n g  t o  t h e  p o s i t i v e  c o r r e l a t i o n  between tumori- 
gens and carc inogens  were D r .  Umberto S a f f i o t t i ,  Assoc ia t e  S c i e n t i f i c  
D i r e c t o r  f o r  Carc inogenes is ,  Et iology Area,  Xa t iona l  Cancer I n s t i t u t e ;  
D r .  Marvin Schneiderman, Assoc ia t e  Ch ie f ,  Biometry Branch and Associated 
D i r e c t o r  f o r  Demography, Nat iona l  Cancer I n s t i t u t e ;  D r .  Samuel Eps te in ,  
Sen io r  Research Assoc ia t e  i n  Pathology,  C h i l d r e n ' s  Cancer Research 
Foundat ion,  Inc., Boston. 
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nor  d i d  t h e  Surgeon General  express  a view on what u s e s ,  apar t  from 

h e a l t h  u s e s ,  would j u s t i f y  cont inued use  of DDT. Indeed, t h e  e n t i r e  

t h r u s t  of t h e  Surgeon Genera l ' s  tes t imony was on ly  t h a t  use  f o r  

immediate h e a l t h  needs outweighs the  p o s s i b l e  long-range e f f e c t s  of 

DDT on human h e a l t h .  Group P e t i t i o n e r s '  o t h e r  w i t n e s s e s ,  D r s .  

Loomis and B u t l e r ,  w h i l e  men of s t a t u r e  i n  t h e i r  f i e l d s  -- tox ico logy  

and pathology -- and knowledgeable about  cancer  t rea tment  and diag-  

n o s i s ,  are n o t  s p e c i a l i s t s  i n  cancer  r e s e a r c h  as i s  D r .  S a f f i o t t i .  

Indeed,  D r .  B u t l e r  d i sc la imed such e x p e r t i s e .  

Group P e t i t i o n e r s  a l s o  t a k e  r e fuge  under  a broad canopy of 

data -- human f e e d i n g  s t u d i e s  and ep idemiologica l  s t u d i e s  -- and 

suppor t  i t  w i t h  t h e  i n c r e a s i n g l y  f a m i l i a r  argument t h a t  exposure t o  

any subs t ance  i n  s u f f i c i e n t  q u a n t i t i e s  may cause  cancer .  

None of t h e  f eed ing  s t u d i e s  c a r r i e d  out  w i th  DDT have been de- 

s igned  adequa te ly  t o  d e t e c t  c a r c i n o g e n i c i t y ;  and g iven  t h e  l a t e n c y  

pe r iod  of cance r ,  t h e s e  s t u d i e s  would have t o  be c a r r i e d  out  f o r  a 

much longe r  pe r iod .  

s t u d i e s  are a l s o  v i r t u a l l y  imposs ib le  g iven  t h e  l a t e n c y  per iod f o r  

cancer and t h e  long-term exposure of t h e  g e n e r a l  popu la t ion .  Since 

t h e r e  is no sha rp  d i s t i n c t i o n  between popu la t ion  groups exposed t o  

low doses  and h ighe r  doses  of DDT,  adequate  c o n t r o l  groups cannot  

be e s t a b l i s h e d ,  

It i g n o r e s  t h e  f a c t  t h a t  n o t  a l l  chemicals f e d  t o  animals  i n  e q u a l l y  

concen t r a t ed  doses have produced the  same tumorigenic  r e s u l t s .  

S t a t i s t i c a l  popu la t ion  samples f o r  ep idemiologica l  

The "every th ing  i s  cancerous  argument" f a l l s  because 

I 
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b. Environmental  E f f e c t s .  The c a s e  a g a i n s t  DDT invo lves  

more, however, than  a long-range hazard t o  man's h e a l t h .  The ev idence  

p resen ted  by t h e  Agency's P e s t i c i d e s  O f f i c e  and t h e  i n t e r v e n o r s ,  
.# z- s 

EDF, compell ingly demonst ra tes  t h e  adverse  impact of DDT on f i s h  and 

b i r d l i f e . .  Seve ra l  w i t n e s s e s  t e s t i f i e d  t o  f i r s t - h a n d  observed e f f e c t s  

of DDT on f i s h  and b i r d l i f e ,  r e p o r t i n g  l e t h a l  o r  sub-acute  e f f e c t s  on 

a q u a t i c  and a v i a n  l i f e  exposed i n  DDT-treated areas. Labora tory  evi-  

dence  i s  a l s o  impress ive ly  abundant t o  show t h e  a c u t e  and ch ron ic  

effects of DDT on av ian  animal  s p e c i e s  and sugges t  t h a t  DDT impa i r s  

t h e i r  r e p r o d u c t i v e  c a p a b i l i t i e s .  

The P e t i t i o n e r - r e g i s t r a n t s '  a s s e r t i o n  t h a t  t h e r e  i s  no evidence 

- 22/ 
3 

of d e c l i n i n g  a q u a t i c  o r  a v i a n  popu la t ions ,  even i f  a c t u a l l y  t r u e ,  i s  

.an atteapf aL cumfession and avoidance. L t  does n o t  r e f u t e  t h e  basic  

p r o p o s i t i o n  t h a t  DDT causes  damage t o  w i l d l i f e  species.  Group 

P e t i t i o n e r s '  argument t h a t  DDT i s  only one t o x i c  subs t ance  i n  a 

p o l l u t e d  environment,  and t h u s ,  whatever i t s  l a b o r a t o r y  e f f e c t s ,  i t  

cannot  b e  shown t o  be t h e  c a u s a t i v e  agent  of damage i n  n a t u r e ,  does 

- 22/ 
Duke, Burdick,  Dimond, Risebrough, Hickey, and Cade. 

See t h e  tes t imony of Drs. Ta rzwe l l ,  Nicholson,  P h i l i p  B u t l e r ,  

While t h e  Examiner e r roneous ly  excluded testimony as  t o  economic 
l o s s e s  caused by DDT' s  contaminat ion  of t h e  a q u a t i c  environment -- 
losses t o  commercial f ishermen caused by i n a b i l i t y  t o  market con- 
tamina ted  f i s h  -- t h i s  r i s k  is s i g n i f i c a n t ,  even i f  i t  could no t  be economic- 
a l l y  q u a n t i f i e d .  Not a l l  r i s k s  can be t r a n s l a t e d  i n t o  d o l l a r s  and 
cents, nor  can  all b e n e f i t s  be  a s ses sed  i n  cash terms. 

I 
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n o t  redeem DDT, b u t  only underscores  t h e  magnitude of e f f o r t  t h a t  

w i l l  be  necessa ry  f o r  c l e a n i n g  up t h e  environment.  Were w e  f o r c e d  

t o  i s o l a t e  i n  n a t u r e ,  r a t h e r  t han  in t h e  l a b o r a t o r y ,  t h e  e f f e c t s  of 

v a r i o u s  t o x i c  subs t ances ,  i t  would be d i f f i c u l t  i f  no t  imposs ib l e  t o  

make a judgment as t o  t h e  ch ron ic  e f f e c t s  of any chemical .  A s  our  

DDT S ta tement  of March, 1971, h a s  noted:  "Development of adequate  

t e s t i n g  p r o t o c o l s  and f a c i l i t i e s  i s  a p r i o r i t y  under tak ing .  But i n  

t h e  s h o r t  term, 

must err on t h e  

F i n a l l y ,  I 

e x t r a p o l a t i o n  from small-scale l a b o r a t o r y  a n a l y s e s  

s i d e  of s a f e t y . "  See DDT Statement  of Reasons, a t  11. 

am persuaded t h a t  a preponderance of t h e  ev idence  

shows t h a t  DDE causes  t h i n n i n g  of e g g s h e l l s  i n  c e r t a i n  b i r d  s p e c i e s .  

The ev idence  p resen ted  inc luded  both  l a b o r a t o r y  d a t a  and o b s e r v a t i o n a l  

data. 

t h a t  b i r d s  i n  t h e  l a b o r a t o r y ,  when fed  DDT, produced abnormally t h i n  

Thus,  r e s u l t s  of f eed ing  experiments  were introduccc! t o  show 

e g g s h e l l s .  I n  a d d i t i o n ,  r e s e a r c h e r s  have a l s o  c o r r e l a t e d  t h i n n i n g  

of shells by comparing t h e  th i ckness  of eggs found i n  n a t u r e  w i t h  

t h a t  of eggs taken  from museums. 

whereas eggs t aken  from t h e  wi ld  a f t e r  DDT u s e  had become e x t e n s i v e  

reveal reduced th i ckness .  

The museum eggs show l i t t l e  t h i n n i n g ,  

Group P e t i t i o n e r s  and USDA argue  t h a t  t h e  l a b o r a t o r y  f eed ing  

s t u d i e s ,  conducted w i t h  exaggerated doses  of DDE and under stress 

c o n d i t i o n s ,  p rov ide  no b a s i s  for e x t r a p o l a t i n g  t o  na tu re .  They 
T 

. T I . .  . -  
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sugges t  t h a t  t h e  s tudy  r e s u l t s  a r e  c o n t r a d i c t o r y  and place p a r t i c u l a r  

emphasis on documents which were not  p a r t  of t h e  o r i g i n a l  record  and 

t h e  i n c o n s i s t e n c i e s  i n  D r .  Heath 's  tes t imony as brought  ou t  d u r i c g  

cross-examinat ion.  

observed phenomenon of e g g s h e l l  th inning  and DDE r e s i d u e  data  are 

t i e d  by a s t a t i s t i c a l  th read  too  s l e n d e r  t o  connect  t h e  two i n  any 

meaningful way. 

Group P e t i t i o n e r s  a l s o  contend t h a t  t h e  

Viewing t h e  evidence as a t o t a l  p i c t u r e ,  a preponderance suppor t s  

t h e  conclus ion  t h a t  DDE does cause e g g s h e l l  t h inn ing .  Whether o r  n o t  

t h e  l a b o r a t o r y  d a t a  above would s u s t a i n  t h i s  conc lus ion  i s  bes ide  

t h e  p o i n t ,  For h e r e  t h e r e  is  l a b o r a t o r y  d a t a  and o b s e r v a t i o n a l  d a t a ,  

2Trd In at%ltionj 31 acient-if-fc hypothesis, which m i  h t  exDlain t h e  
23/ - .  & - 

phenomenon. 

- 23/ 
and Cade was a g r a d u a t e  s t u d e n t  wi th  l i m i t e d  t r a i n i n g  i n  s t a t i s t i c a l  
a n a l y s i s .  
P r o f e s s o r  of W i l d l i f e  Ecology a t  C o l l e g e  of A g r i c u l t u r e ,  Un ive r s i ty  
of Wisconsin; D r .  Risebrough, Assoc ia t e  E c o l o g i s t ,  Un ive r s i ty  of 

The ch ie f  w i tnes s  in t roduced  t o  r e b u t  Drs. Risebrough, Hickey 

I n  view of t h e  c r e d e n t i a l s  of EDF's w i tnes ses  -- D r .  Hickey, 

and D r .  Cade, of Zoology a t  Corne l l  
C o r n e l l  Orn i t  boratory-1 cannot  

c r e d i t  t h i s  a t t empt  

The Hearing Ex so lved  t h e  c o n f l i c t  i n  t he  evi- 
dence by concluding t h a t  " t h e r e  was no evidence t h a t  DDT was t h e  only  
f a c t o r  i n  a d e c l i n e  of b i r d  popula t ions  . . . and t h a t  no evidence 
"focused i t s  d i r e c t  t h r u s t  on damage t o  b i r d s  by t h e  uses  of DDT t h a t  
are pe rmi t t ed  under t h e  r e g i s t r a t i o n s  i n  ques t ion . "  
Report ,  70-71. 
as to  t h e  c a u s a l  e f f e c t &  t a e  ss was no t  r e q u i r e d .  

At argument and by motion Group P e t i t i o n e r s  have o f f e r e d  a d d i t i o n a l  
evidence,  some of  which b e a r s  on the  i s s u e  of e g g s h e l l  th inning .  I have 

I 1  

Examiner's 
In  view of DDT's p e r s i s t e n c e  and m o b i l i t y ,  evidence 

3.54 y...redy 
granted  t h a t  motion and considered a l l  t h a t  d a t a . . ,  
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I 

, 

B. B e n e f i t s .  -- 
> 1. Cot ton  

I am convinced by t h e  ev idence  t h a t  cont inued use  of DDT i s  

not necessary  t o  i n s u r e  an  adequate  supply  of c o t t o n  a t  a r easonab le  

c o s t .  Only 38% of cot ton-producing acreage  i s  t r e a t e d  w i t h  DDT, 

a l though the  approximately 10,277,258 pounds used i n  c o t t o n  product ion  i s  

a s u b s t a n t i a l  volume of DDT and accounts  f o r  most of i t s  u s e ,  

The r eco rd  c o n t a i n s  tes t imony by wi tnes ses  c a l l e d  by r e g i s t r a n t s  

and USDA a t t e s t i n g  t o  t h e  e f f i c a c y  of organophosphate chemicals  

as s u b s t i t u t e s  for DDT and,  long-range, t h e  v i a b i l i t y  of p e s t  

management methods, such as t h e  d iapause  program. A t  p r e s e n t  most 

areas t h a t  u s e  DDT combine i t  w i t h  an  organophosphate and toxa- 

phene i n  a 4-2-1 mix tu re  (4 l b s .  toxaphene, 2 DDT,  1 methyl 

p a r a t h i o n ) .  Some areas, however, accord ing  t o  t h e  tes t imony,  

which normally u s e  DDT o c c a s i o n a l l y  apply  concen t r a t ed  methyl  

p a r a t h i o n  i n  a 4-lb. mix ture .  

x. 

Thare is evidence  t h a t  organophoephates would n o t  raise c o s t s  

t o  t h e  farmer and might ,  indeed,  be cheaper .  Any sugges t ion  t h a t  

t h e  organophosphates are n o t  economically v i a b l e  cannot  be main- 

t a i n e d  i n  f a c e  of t h e  undisputed  evidence t h a t  c o t t o n  con t inues  

t o  b e  t e n a b l e  c rop  i n  Arkansas and Texas where DDT u s e  has  

. . 

I 
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d e c l i n e d .  There is a l s o  tes t imony i n  t h e  r eco rd  t o  t h e  e f f e c t  

t h a t  methyl  p a r a t h i o n  c o s t s  less per  a p p l i c a t i o n  than  t h e  DDT- 

toxaphene formula. Nor are t h e  tes t imony and e x h i b i t s  t h a t  show 

cotton i n s e c t s  develop r e s i s t a n c e  t o  organophosphate chemicals  t o  

the p o i n t .  The very same e x h i b i t s  make c lear  t h a t  DDT i s  also 
I 25 / 

s u b j e c t  t o  r e s i s t a n c e .  

- 241 
tes t imony o r  e x h i b i t s  d e s c r i b i n g  in d e t a i l  t h e  economics of c o t t o n  
p roduc t ion  o r  s u b s t i t u t e s .  There i s  g e n e r a l  tes t imony t h a t  c o t t o n  
producers  r e c e i v e  a pe r  bushe l  subs idy  and t h a t  t h i s  subsidy i s  t h e  
d i f f e r e n c e  between p r o f i t  and break-even. It i s  no t  c l e a r  whether 
or not break-even inc ludes  a r e t u r n  t o  t h e  farm owner i n  terms of 
salary o r  r e t u r n  on h i s  investment .  While sone evidence s u g g e s t s  t h a t  
organophosphates  are more c o s t l y ,  because of h ighe r  p r i c e  and t h e  
need f o r  r epea ted  a p p l i c a t i o n s  i n  concen t r a t cd  q u a n t i t i e s ,  t h e r e  i s  
l i t t l e  t o  suggest t h a t  t h e  p o s s i b l e  inc reased  v a r i a b l e  c o s t  f r o m  
use of organopiiusphatcs :?cxl.d b e  a d i s i n c e n t i v e  t o  producerc, .  
Indeed, wi th  s u b s i d i e s  i t  i s  no t  c l e a r  what r a t e  of  r e t u r n  a i c ; t t o r .  
producer  receives f o r  i nves t ed  c a p i t a l .  There was a r e f e r e n c e  made 
t o  an u n i d e n t i f i e d  s tudy  showing t h a t  t h e  c o s t  of us ing  s u b s t i t u t e s  
would i n v o l v e  $15 m i l l i o n .  This  f i g u r e  a lone  has no aeaning .  Xh i l e  
later t es t imony suggests t h a t  e l i m i n a t i o n  of DDT would i n c r e a s e  
v a r i a b l e  c o s t s  p e r  acre by 5%, t h i s ,  t oo ,  i s  of l i m i t e d  s i g n i f i c a n c e  
since the  r e c a r d  does n o t  re la te  i t  t o  t h e  suppor t  program a d  t h e  
study looked at  only a l i m i t e d  area,  

The p a r t i e s  have r e f e r r e d  n e i t h e r  i n  b r i e f s  nor a r p m e n t  t o  

I 25/ 
DDT u n t i l  i t  is good t o  t h e  very l a s t  d rop .  
e f f i c a c y  of t h e  organophosphates t h e  f a c t  remains t h a t  they g e n e r a l l y  
work. While the fact of insec t  r e s i s t a n c e  i s  impor tan t  and under- 
scores t h e  need f o r  r e t a i n i n g  a v a r i e t y  of chemicals o r  methods t o  
manage t h e  same p e s t  problem, t h i s  f a c t  does n o t  j u s t i f y  an avo idab le  
use of a harmful  chemical.  

I cannot a c c e p t  t h e  sugges t ion  t h a t  w e  should cont inue  t o  u s e  
Whatever t h e  long-term 

.. . . ..,I) 
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Group P e t i t i o n e r s  and USUA, whi le  n o t  d i s p u t i n g  t h e  lesser 

p e r s i s t e n c e  of organophosphates ,  have s t r e s s e d  t h e i r  demonstrated 

a c u t e  t o x i c i t y .  While they  are  t o x i c  t o  b e n e f i c i a l  s o i l  i n s e c t s  

and non-target  s p e c i e s ,  p a r t i c u l a r l y  b i r d s  a l i g h t i n g  on t r e a t e d  

f i e l d s ,  t h e s e  organophosphates break down more r e a d i l y  than  DDT. 

They a p p a r e n t l y  are  n o t  t r anspor t ed  i n  t h e i r  t o x i c  s t a t e  t o  remote 

areas, u n l i k e  DDT which has  been found f a r  from t r e a t e d  areas, and 

consequent ly  do n o t  pose t h e  same magnitude of r i s k  t o  t h e  aquasphere.  

Both tes t imony and e x h i b i t s  a l s o  demonstrate  t h a t  organophosphates 

are less a c u t e l y  t o x i c  t o  a q u a t i c  l i f e ,  a l t hough  d i f f e r e n t  compounds 

have d i f f e r e n t  t o x i c i t i e s .  The e f f e c t  of organophosphates on 

non- ta rge t  t e r r e s t r i a l  l i f e  can,  u n l i k e  t h e  e f f e c t s  of DDT, a l s o  b e  

minimizpd hy p r u d e n t  use. ApFllcatinn i n  known n p s t i n g  areas f n r  

rare o r  e x t i n c t  b i r d s  can be  avoided. 

2. Other  Crop and Produce Uses 

The test imony of r e c o r d ,  wh i l e  s p a r s e ,  shows t h a t  r e g i s t e r e d  

a l t e r n a t i v e s ,  p r i m a r i l y  organophosphates,  e x i s t  f o r  all o t h e r  crop 

and ornamental  u ses  of DDT, except  f o r  s t o r a g e  u s e  on sweet p o t a t o e s  

t o  c o n t r o l  weevils, on heavy co rn  bo re r  i n f e s t a t i o n s  of g reen  peppers ,  

and perhaps onions.  
7 26/ 
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but i t  i s  n o t  clear from t h e  record as t o  whether o r  no t  t h e s e  
chemicals  are r e g i s t e r e d  o r  e f f e c t i v e  t o  c o n t r o l  cutworm i n f e s t a -  
tions on onions.  While none of t he  par t ies  have poin ted  t o  h e l p f u l  
evidence i n  connec t ion  w i t h  use  f o r  c o n t r o l l i n g  cutworms on onions 
and weev i l s  on s t o r e d  sweet p o t a t o e s ,  I have taken  j u d i c i a l  n o t i c e  
of t h e  non-exis tence of r e g i s t e r e d  a l t e r n a t i v e s .  

Toxaphene and d i a z i n o n  are r e g i s t e r e d  f o r  c o n t r o l  of cutworms 



, 
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3. Non-Crop Uses 

I n  a d d i t i o n  t o  t h e  r e g i s t r a t i o n s  f o r  u s e  on c rops  and i n  

-.- 
z. > 

n u r s e r i e s ,  several r e g i s t r a t i o n s  f o r  non-crop u s e s  are a l s o  i n  

i s s u e .  Admission 11 l is ts  "pub l i c  h e a l t h  p e s t s  -- b a t s  and 

roden t s  , ' I  " A g r i c u l t u r a l ,  Hea l th  and Quarant ine  Trea tments  i n  

Emergencies as Recommended by and Under D i r e c t i o n  of State- 

f e d e r a l  O f f i c i a l s "  and " f a b r i c  t rea tment"  by t h e  m i l i t a r y .  

The reco rd  is n o t ,  u n f o r t u n a t e l y ,  w e l l  developed as t o  t h e  

ecope o r  method of a p p l i c a t i o n  f o r  t h e s e  uses  no r  as t o  t h e  

overall volume a p p l i e d  f o r  t h e s e  purposes.  While u s e  f o r  b a t  and 

mice c o n t r o l  i s  c h a r a c t e r i z e d  i n  Admission 11 as a " p u b l i c  h e a l t h  

.I 

U Y ~ ,  a p p i i c a c i o n  r o r  Knese purposes is n o t  s u p e r v i s e d  by p u b l i c  

health o f f i c i a l s .  The b r i e f s  sugges t  t h a t  u se  f o r  c o n t r o l  of b a t s  

and mice is  a p r o p r i e t a r y  use  by t h e  m i l i t a r y ,  even though a p r i v a t e  

pes t  c o n t r o l  o p e r a t o r  t e s t i f i e d  t h a t  u s e  f o r  b a t s  w a s  cons idered  
- 2 7 1  

essent ia l  by p r i v a t e  o p e r a t o r s .  With r e s p e c t  t o  " A g r i c u l t u r a l  and 

.." - 
.-. I , 
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poses was g iven  by Col. Fowler, who s a i d  t h e  t o t a l  used by t h e  
military f o r  b a t  and mouse c o n t r o l  is  approximately 800-900 pounds. 

The only  ev idence  as t o  t h e  amount of DDT used f o r  t h e s e  pur -  
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Quarantine" uses  i t  i s  d i f f i c u l t  t o  de te rmine  t o  what e x t e n t  

a p p l i c a t i o n s  are f o r  h e a l t h  purposes o r  f o r  nu isance  prevent ion .  

With r e s p e c t  t o  a l l  of t h e s e  uses, b o t h  f o r  p u b l i c  h e a l t h  

programs and p r o p r i e t a r y  u s e ,  a l t e r n a t i v e s  do e x i s t .  The 

P u b l i c  Hea l th  S e r v i c e  t e s t i f i e d  t h a t  DDT i s  n0 longe r  t h e  

chemical of cho ice  f o r  c o n t r o l l i n g  d i s e a s e  v e c t o r s . .  A s  f o r  

mice, w a r f a r i n  i s  used e f f e c t i v e l y , a n d  fumigat ion  and non- 

chemical  means are a v a i l a b l e  f o r  use on b a t s .  Colonel  Fowler 

t e s t i f i e d  t h a t  t h e  m i l i t a r y  has  not  used DDT i n  t h i s  country 

for two years for mothproofing purposes and s t a t e d  t h a t  he  w a s  

aware of a l ternat ives .  

C, Weight t o  Be Accorded t h e  Examiner's Opinion. 

In r each ing  t h e  f a c t u a l  conclus ions  set  f o r t h  i n  t h e  preceding  

s e c t i o n s ,  I have been mindful  of Group P e t i t i o n e r s '  argument, 

s t r e s s e d  i n  t h e i r  b r i e f s  and a t  o r a l  argument,  t h a t  t h e  Hearing 

Examiner's f i n d i n g s  dese rve  p a r t i c u l a r  de fe rence  i n  view of h i s  

oppor tun i ty  t o  r e s o l v e  c o n t r a d i c t i o n s  i n  tes t imony based on 

demeanor evidence.  

c 

. /  . 
I .  
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Nowhere does t h e  Exaniner  s t a t e  t h a t  h i s  conclus ions  were 
- 28/ 

based on c r e d i b i l i t y  cho ices .  Whatever e x t r a  weight ,  t h e n ,  

that might b e  due f i n d i n g s  based expres s ly  on a c m  
9 

1 judgment i s  n o t  a p p r o p r i a t e  i n  t h e  case  b e f o r e  m e .  See ,  e.&., --- 
- NLRB v. Dinion C o i l  Co., 201 F.2d 484 (2d C i r .  1952) where t h e  

Examiner's r e p o r t  set  f o r t h  h i s  assessment of  t h e  w i t n e s s e s '  

c r e d i b i l i t y .  
- 29 I 

I 
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r e p o r t  d i d  n o t  pu rpor t  t o  make f i n d i n g s  based on c r e d i b i l i t y  of 
w i t n e s s e s ,  nor  could  he p o i n t  t o  f i n d i n g s  which might be expla ined  
in l i g h t  of a c r e d i b i l i t y  c o n t e s t .  ( T r a n s c r i p t  of Argument, p .  96- 
98.) The b a s i c  q u e s t i o n s  of f ac t  i n  t h i s  c a s e ,  t h e  hazard t o  man 
and the environment,  were c a s t  and r e s n l v e d  by t h e  Exz.miner 3s 
"conclusions of l a w .  " 

During o r a l  argument counse l  admit ted t h a t  t h e  Examiner's 

Even where an  Examiner 's  f i n d i n g s  are based on c r e d i b i l i t y ,  t h e  
Agency may reach  a c o n t r a r y  conclusion.  See v. Allentown 
Broadcas t ing  Corp.,  sup ra .  

r 
i 
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The a p p l i c a t i o n  of 

r eco rd  i s ,  by no means, 
f' 

t h e  r i s k - b e n e f i t  t e s t  t o  t h e  f a c t s  of 

s imple.  We have noted i n  our 
c 

Sta tement  of March 18, 1971, t h a t  t h e  v a r i a b l e s  are numerous. It 

should  a l s o  b e  boine  i n  mind t h a t  t h e  v a r i o b l e s  a r e  n o t  s t a t i c  i n  

p o i n t  of time. A s  build-up of a chemical occurs  o r  i s  d e t e c t e d  

i n  t h e  environment,  r i s k  i n c r e a s e s .  Indeed,  i t  may b e  t h a t  t h e  

same tendency of a chemical  t o  p e r s i s t  o r  b u i l d  up i n  t h e  food 

c h a i n  i s  p r e s e n t  b u t  n o t  known about  s u b s t i t u t e  chemica ls .  It 

may a l s o  b e  t h a t  c i rcumspect  a p p l i c a t i o n  of a chemical i n  l i m i t e d  

q u a n t i t i e s  f o r  t hose  uses  most necessary  changes t h e  b e n e f i t - r i s k  

c o e f f i c i e n t s  so as t o  t i l t  t h e  s c a l e s  d i f f e r e n t l y  than  when w e  

weigil a g g r e g a ~ e  use ivr a i i  p u r p v s e s  agaiiisi aggr e g a ~ e  bexieiiis. 

See  g e n e r a l l y  E v. - EPA (Opinion of Judge Leventhal.) ,  sup ra .  

A. Burden of Proof .  

The crux of a c a n c e l l a t i o n  proceeding i s  t h e  s a f e t y  of t h e  

product  when used as d i r e c t e d  o r  i n  accordance wi th  "commonly- 

recognized p r a c t i c e . "  S t e a r n s  Phosphorus Paste  Co. v. =, s u p r a .  

This, s imply s t a t e d ,  means t h a t  t h i s  Agency has t h e  burden of going 

forward t o  e s t a b l i s h  those  r i s k s  which i t  b e l i e v e s  t o  r e q u i r e  

r 
! 
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c a n c e l l a t i o n .  

case should be  t h e  a v a i l a b i l i t y  of p r e f e r a b l e  s u b s t i t u t e  means of 

I n  a d d i t i o n ,  an  a f f i r m a t i v e  a spec t  of t h e  Agency's 

c o n t r o l l i n g  t h e  p e s t s  t h a t  a re  c o n t r o l l e d  by t h e  canceled chemica l  

where t h e  Agency is  r e l y i n g  on t h i s  f a c t  t o  e s t a b l i s h  t h a t  r i s k s  

outweigh b e n e f i t s .  Evidence showing t h e  a v a i l a b i l i t y  of a 
- 311 

r e g i s t e r e d  chemical  o r  o t h e r  means of c o n t r o l  which t h i s  Agency's 

- 30/ 
pronouncements a l l  s ta te  t h a t  t h e  "burden of proof' '  remains on t h e  
r e g i s t r a n t  t o  demonstrate  t h a t  h i s  product  s a t i s f i e s  t h e  requi rements  
f o r  r e g i s t r a t i o n  under t h e  Act.  See S .  R e p t .  No. 573 a t  5 (88th  Cong., 
1st Sess. 1963) ;  II. Rept ,  No. 1125 a t  4 (88th Cong., 1st Sess. 1963) ;  

The l e g i s l a t i v e  h i s t o r y  of FIFFU, j u d i c i a l  d e c i s i o n s  and Agency 

EDF v. &PA, supra ;  EDF v. Ruckelshaus,  sup ra ;  Statement of Reasons,  
March 18, 1971. There has ,  u n f o r t u n a t e l y ,  been a g r e a t  d e a l  of m i s -  
- 
unders tanding  concerning t h e s e  s t a t e m e n t s .  Simply s t a t e d ,  t h e  burden 
of proof r e f e r r e d  t o  by t h e  l e g i s l a t i v e  h i s t o r y  is t h e  burden of per-  
s u a s i o n  which r e q u i r e s  a p a r t y  t o  e s t a b l i s h  the. e x i s t e n c e  of pr imary 
f a c t s .  
which j g  g e n e r a l l y  a r u l e  t o  c ~ r t ~ h l i c h  t?:e x d c r  f o r  the p r c s c n t a t l o n  
of ev idence .  The burden of going forward may, however, have s u b s t a n t i v e  
consequences.  Where a p a r t y  which has  t h e  burden of going forward f a i l s  
t o  s a t i s f y  t h a t  burden,  t h e  f a c t s  w i l l  be decided a g a i n s t  him, even 
though t h e  o t h e r  p a r t y  may have been r e s p o n s i b l e  f o r  t h e  burden of 
pe r suas ion .  

It should no t  be confused wi th  t h e  burden of going forward 

While i n  most l e g a l  proceedings t h e  p a r t y  which has  t h e  burden 
of going forward b e a r s  t h e  burden of pe r suas ion ,  t h i s  i s  n o t  neces- 
s a r i l y  t h e  case. On some i s s u e s ,  l i k e  c o n t r i b u t o r y  negl igence  i n  some 
j u r i s d i c t i o n s ,  i t  may be t h a t  once one p a r t y  has  in t roduced  ev idence  
t o  pu t  t h e  i s s u e  i n  t h e  case, t h e  o t h e r  p a r t y  bea r s  t h e  burden of 
pe r suas ion  on t h a t  p o i n t .  I n  a FIFRA c a n c e l l a t i o n  hea r ing  the  propon- 
ent of c a n c e l l a t i o n  b e a r s  t h e  burden of going forward,  b u t  does not  
bear t h e  burden of pe r suas ion .  

- 31/ 
prima f a c i e  case f o r  c a n c e l l a t i o n ,  where t h e  Agency i s  r e l y i n g  on t h e  
e x i s t e n c e  of a n  a l t e r n a t i v e  r a t h e r  than  simply a showing of r i s k ,  i t  
should ,  as h e r e ,  p r e s e n t  i t s  o m  wi tnesses .  

While a mere showing of a h igh  degree  of r i s k  would make o u t  a 
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P e s t i c i d e s  O f f i c e  i s  prepared t o  recommend as a s u b s t i t u t e  a t  t h a t  

p o i n t  i n  time, coupled w i t h  the  Agency 's 'proof  on r i s k ,  makes o u t  

an a f f i r m a t i v e  c a s e .  
- 321 

The burden of r e b u t t a l  then  f a l l s  on r e g i s t r a n t s  o r  u s e r s .  They 

may e i t h e r  s e e k  t o  n e g a t e  t h e  proof on  r i s k s  e i t h e r  by r e b u t t i n g  

t h e  b a s i c  s c i e n t i f i c  d a t a  o r  bv showing t h a t  a p a r t i c u l a r  u se  i s  so 

l i m i t e d  as n o t  t o  engender t h e  r i s k s  from widespread u s e  of t h e  

chemical.  They can a l s o  seek  t o  e s t a b l i s h  aggrega te  b e n e f i t s .  Where, 

as here ,  t h e  e x i s t e n c e  of a l t e r n a t i v e s  b e a r s  on t h e  b e n e f i t  of t h e  

chemical  under review they  may choose t o  show n o n - v i a b i l i t y  of a l te r -  

natives, e i t h e r  f o r  g e n e r a l  s u b s t i t u t i o n  o r  i n  a p a r t i c u l a r  geo- 

g r a p h i c a l  r eg ion .  
7 33/ 

They may a l s o  seek  t o  show t h e  n o n - d e s i r a b i l i t y  

(o r  r i s k s )  of t h e  a l t e r n a t i v e  if they  d i s a g r e e  w i L l l  the s t a i i  jucigment: 

of t h i s  Agency. 

- 32/ T h i s  h e a r i n g  was conducted under r u l e s  which have s i n c e  been 
amended. (See 37 Fed. Reg. 9476 (May 11, 1 9 7 2 ) ) .  Under t h e  
Agency's former r u l e s  r e g i s t r a n t s  proceeded f i r s t  a t  t he  hea r ing .  
This o r d e r  of p r e s e n t a t i o n ,  which i s  now changed, was no t  p r e j u d i c i a l  
in t h i s  case. The Agency more than  d ischarged  i t s  burden t o  put  on a 
prima f a c i e  case. R e g i s t r a n t s  had an  ample oppor tun i ty  f o r  r e b u t t a l .  
A t  wors t  t h i s  i n v e r t e d  p r e s e n t a t i o n  u n n e c e s s a r i l y  p r o t r a c t e d  t h e  
hea r ing .  

- 331 
an adequate  c rop  supp ly ,  t h e  non-v iab i l i t y  of t h e  a l t e r n a t i v e  i n  a 
p a r t i c u l a r  area w i l l  b e a r  on t h e  a d v i s a b i l i t y  of a t r a n s i t i o n  pe r iod ,  
See P a r t  I V ,  i n f r a .  

Where t h e r e  i s  a g e n e r a l l y  v i a b l e  s u b s t i t u t e ,  which w i l l  i n s u r e  

r- 
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B. Appl i ca t ion  of Risk-Benefit  t o  Crop Uses of DDT. 

The Agency and EDF have e s t a b l i s h e d  t h a t  DDT i s  t o x i c  t o  non- 
s= 

t a r g e t  i n s e c t s  and animals ,  p e r s i s t e n t ,  mobile and t r a n s f e r a b l e  and 

t h a t  i t  b u i l d s  up i n  t h e  food cha in ,  No l a b e l  d i r e c t i o n s  f o r  u s e  

can completely p reven t  t h e s e  hazards .  I n  s h o r t ,  t hey  have e s t ab -  ! 

l i s h e d  a t  t h e  v e r y  l eas t  t h e  r i s k  of t h e  unknown. That  r i s k  i s  

compounded where, as i s  t h e  case w i t h  DDT, man and animals  tend t o  

accumulate and s t o r e  t h e  chemical.  These f a c t s  a l o n e  c o n s t i t u t e  

r i s k s  t h a t  are u n j u s t i f i e d  where appa ren t ly  s a f e r  a l t e r n a t i v e s  

7 341 
.3 

exist t o  ach ieve  t h e  same b e n e f i t ,  Where, however, t h e r e  i s  a 

demonstrated l a b o r a t o r y  r e l a t i o n s h i p  between the  chemical  and 

toxic e f f e c t s  i n  man o r  an imals ,  t h i s  r i s k  i s ,  g e n e r a l l y  speaking,  

i rendered  even more unacceptab le ,  it a l t e r n a t i v e s  ex is t .  I n  t h e  

case b e f o r e  us t h e  r i s k  t o  human h e a l t h  from us ing  DDT cannot  be  

d iscounted .  While t h e s e  r i s k s  might b e  accep tab le  were w e  fo rced  

t o  u s e  DDT, they  are n o t  so t r i v i a l  t h a t  w e  can be  i n d i f f e r e n t  t o  

assuming them unnecessa r i ly .  

The evidence  of r eco rd  showing s t o r a g e  i n  man and magn i f i ca t ion  

i n  t h e  food c h a i n  i s  a warning t o  t h e  prudent  t h a t  man may be exposing 

himself  t o  a subs t ance  t h a t  may u l t i m a t e l y  have a s e r i o u s  e f f e c t  on 

h i s  h e a l t h .  

7 - 3 4 /  
t o  Congress w a s  t h e  r i s k  of t h e  unknown. 

I n  enac t ing  t h e  p r e s e n t  law one of t h e  g r e a t e s t  concerns expressed 
See Statement  of Congressman 

Hearing-ttee on Departmental  Oversight  
R e l a t i o n s  of t h e  House Committee on A g r i c u l t u r G a t  39 

(88th  Cong., 1st Sess. 1963)-. 

, .. . .. r 
i 
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As Judge Leventhal  r e c e n t l y  poin ted  o u t ,  cancer  is a "sensi- 

t i v e  and f r igh t - l aden"  matter and na ted  e a r l i e r  i n  h i s  op in ion  t h a t  

ca rc inogen ic  e f f e c t s  are  "gene ra l ly  cumulat ive and i r r e v e r s i b l e  
I > 

when discovered."  EDF v. EPA, S l i p  Op, a t  1 2  and 1 6 .  T-ossi- - - 
t h a t  DDT is a carc inogen  i s  a t  p r e s e n t  remote and u . u a n 9 -  

-?!E===----- 

f iable .  b u t  i f  i t  i s  n o t  a s i r e n  t o  pan ic ,  i t  i s  a semaphore which -' 
sugges t s  t h & t  an  i d e n t i f i a b l e  p u b l i c  b e n e f i t  i s  r e q u i r e d  t o  j u s t i f y  

cont inued  u s e  of DDT. 

l a b o r a t o r y  and one does n o t ,  and both  accomplish t h e  same t a s k ,  t h e  

Where one chemical  t es t s  tumorigenic  i n  a 

l a t t e r  is  t o  b e  p r e f e r r e d ,  a b s e n t  some ex tenua t ing  c i rcumstances .  

The r i s k s  t o  t h e  environment from cont inued  u s e  of DDT are 

more c l e a r l y  e s t a b l i s h e d .  

CZL;; c ~ i . t - L L L a ~ i u , L  u; w d ~ e ~ b  ariJ given  ir;s p ropens l ty  t o  v o l a t i l i z e  

and d i s p e r s e  du r ing  a p p l i c a t i o n ,  t h e r e  is  no a s su rance  t h a t  c u r t a i l e d  

usage on t h e  o r d e r  of 12,000,000 pounds p e r  y e a r  will no t  c o n t i n u e  

t o  a f f e c t  widespread areas beyond t h e  l o c a t i o n  of a p p l i c a t i o n .  

Agency s t a f f  e s t a b l i s h e d ,  as w e l l ,  t h e  e x i s t e n c e  of a c c e p t a b l e  

s u b s t i t u t e s  f o r  a l l  c rop  u s e s  of DDT except  on onions  and sweet 

p o t a t o e s  i n  s t o r a g e  and g reen  peppers.  

There i s  no doubt t h a t  DDT run-off can  

The 

R e g i s t r a n t s  a t tempted b u t  f a i l e d  t o  surmount t h e  ev idence  of 

e s t a b l i s h e d  r i s k s  and t h e  e x i s t e n c e  of s u b s t i t u t e s  by a rgu ing  t h a t  

t h e  build-up of DDT in t h e  environment and i ts  m i g r a t i o n  t o  remote 

f '  
I 
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areas h a s  r e s u l t e d  from p a s t  u ses  and misuses .  There i s ,  however, 

i 

i 

no p e r s u a s i v e  evidence of record  t o  show t h a t  t h e  aggrega te  volume 

of u s e  of DDT f o r  a l l  uses  i n  q u e s t i o n ,  g iven  t h e  method of app l i ca -  
*. 

t i o n ,  w i l l  n o t  r e s u l t  i n  con t inu ing  d i s p e r s a l  and build-up i n  t h e  envi-  

ronment and thus  add t o  o r  main ta in  t h e  stress on t h e  environment 

r e s u l t i n g  from p a s t  u se ,  

i t s  p a r t ,  emphasized DDT's low a c u t e  t o x i c i t y  i n  comparison t o  t h a t  

of a l t e r n a t i v e  chemicals  and thus  t r i e d  t o  make t h e  r i s k  and b e n e f i t  

equa t ion  ba lance  o u t  f avorab ly  f o r  t h e  cont inued  u s e  of DDT. 

the a c u t e  t o x i c i t y  of methyl p a r a t h i o n  must,  i n  t h e  s h o r t  run ,  be 

The Department of A g r i c d t u r e  h a s ,  f o r  

Vh i l e  

taken i n t o  account ,  see i n f r a ,  i t  d o e s  n o t  j u s t i f y  cont inued use  of 

DDT on a long-term b a s i s .  

l a b e l  d i r e c t i o n s  are fol lowed,  a producer  cannot  avoid t h e  r i s k  o r  

h i s  own neg l igence  by exposing t h i r d - p a r t i e s  and t h e  environment t o  

Where a chemical  can  b e  s a f e l y  used i f  

a long-term hazard .  

Accordingly,  a l l  crop uses  of DDT are hereby canceled except  

f o r  a p p l i c a t i o n  t o  onions f o r  c o n t r o l  of cutworm, weev i l s  o n s t o r e d  sweet 

po ta toes ,and  sweet peppers .  

uses may c o n t i n u e  on terms s e t  f o r t h  i n  P a r t  

P a r t  

of o t h e r  u s e s  i n  l i g h t  of t h e  shor t - run  dangers  of swi tch ing  t o  t h e  

351 use of organophosphates wi thout  provid ing  t r a i n i n g , -  

Shipments of DDT l a b e l e d  f o r  those  

We d e f e r  t o  V-A. 

V-B, i n f r a ,  c o n s i d e r a t i o n  of t h e  proper  t iming  of c a n c e l l a t i o n  

- 35/ 
organophosphates  on non- ta rge t  s p e c i e s .  

R e g i s t r a n t s  adduced cons ide rab le  tes t imony on  t h e  e f f e c t s  of 
Sevin , [ fn .  con t ' d ]  

, 

f 
I 
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C. A p p l i c a t i o n  of Risk-Benefi t  t o  Non-Crop Uses. 

There remains t h e  q u e s t i o n  of t h e  d i s p o s i t i o n  on the  r e g i s t e r e d  

h e a l t h  and government uses  and o t h e r  non-crop uses of DDT, It should 

b e  emphasized t h a t  t h e s e  hea r ings  have never  involved t h e  u s e  of DDT 

by o t h e r  n a t i o n s  i n  t h e i r  h e a l t h  c o n t r o l  programs. As w e  s a i d  i n  

our DDT Sta tement  of March, 1971, " t h i s  Agency w i l l  no t  presume t o  

r e g u l a t e  t h e  f e l t  n e c e s s i t i e s  of o t h e r  coun t r i e s . "  S ta tement ,  a t  8. 

Indeed, t h e  FIFRA does n o t  apply t o  expor t s .  Sec t ion  7 ,  7 U.S.C.  

5 135 (1972). 

Given t h e  a l ternat ives  f o r  mothproofing and c o n t r o l  of b a t s  and 

mice -- p r o p r i e t a r y  governmental  uses  of DDT -- I am persuaded t h a t  

t h e  b e n e f i t s  are even more d e  minimis t han  t h e  r i s k s .  On t h e  o t h e r  

hand, p u b l i c  h e a l t h  and q u a r a n t i n e  programs f a l l  i n t o  a wholly 

s e p a r a t e  ca t egory .  See - EDF v. Ruckelshaus,  439 F.2d a t  594 ;  

DDT Sta tement  of Reasons a t  11. 

Pn. con t ' d ]  i t  appea r s ,  is h igh ly  toxic t u  bees  and most w i tnes ses  
agreed t h a t  t h e  organophosphates were t o x i c  t o  non-target  an imals ,  
u s u a l l y  b i r d s  and i n s e c t  l i f e ,  p re sen t  when a f i e l d  i s  sprayed. The 
p r e s e n t  ev idence  demonst ra tes ,  however, t h a t  t h e s e  organophosphate 
compounds are' less " p e r s i s t e n t , "  and thus  do not  l e a c h  o r  erode i n t o  
waters o r  c o l l e c t  i n  t h e  human food  c h a i n .  While i t  may be t h a t  i n  t i x e  
t h e  familiar p h r a s e  " f a m i l i a r i t y  breeds  contempt" w i l l  apply,  as we 
l e a r n  more about  t h e s e  compounds, he  t e s e n t  a lon  - ran  e , 

hazard t o  man or a q u a t i c  areas. W l ! !  

pr imary a l t e r n a t i v e  chemical f o r  many of t h e  crop uses  i n  ques t ion .  
That  f a c t  does  n o t ,  however, a l t e r  t h e  long-term ba lance  between t h e  
risks and b e n e f i t s ,  i n  view of t h e  non-pers i s tence  of t h e  organophos- 
pha te s .  

"-Fating t h e  a c u t e  t o x i c i t y  O f  methyl pa ra th ion  which is t h e  
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While a l t e r n a t i v e s  a l s o  e x i s t  f o r  u se  i n  pub l i c  hea l th -qua ran t ine  

programs and, i n  most i n s t a n c e s ,  DDT i s  no longer  t h e  yeoman chemical ,  

I b e l i e v e  t h a t  i t  would be  unwise t o  r e s t r i c t  knowledgeable pub l i c  

o f f i c i a l s  t o  t h e  cho ice  of one o r  two chemicals.  Like a phys ic i an ,  

t h e  p u b l i c  o f f i c i a l  m u s t  have an  mple a r s e n a l  f o r  t h e  combat of 

d i s e a s e  and i n f e s t a t i o n .  

I canno t ,  however, b e  i n d i f f e r e n t  t o  t h e  f a c t  t h a t  t h e  record  

sugges t s  t h a t  "hea l th  and quarant ine"  uses  have, i n  t h e  p a s t ,  a p p a r e n t l y  

Inc luded  p r o p r i e t a r y  uses  by goverzrnent. Nor can I be  complacent about  

non-supervised u s e  f o r  t h e s e  purposes by p r i v a t e  c i t i z e n s .  I am, 

accord ing ly ,  r e q u i r i n g  a l a b e l  which w i l l  r e s t r a i n  i n d i s c r i m i n a t e  u s e  

of DDT f o r  a wide v a r i e t y  of purposes under t h e  r u b r i c  of o f f i c i a l  

use .  That l a b e l  language is  set  f o r t h  i n  t h e  order  accompanying t h i s  

op in ion ,  and is  designed t o  r e s t r i c t  shipment of DDT only  t o  U. S.  

Government o f f i c i a l s  and S t a t e  Heal th  Departments who w i l l  b e  knowledge- 
U 

a b l e  as t o  t h e  most e f f e c t i v e  means f o r  c o n t r o l  and mindful  of t h e  r i s k s  

of using DDT. Thus, on a n  appl ica t ion-by-appl ica t ion  b a s i s  f o r  neces- 

sary h e a l t h  and q u a r a n t i n e  purposes ,  t h e  b e n e f i t s  w i l l  be  maximized and 
- 361 

outweigh t h e  r i s k s .  Cf. 42 U.S.C.04332 (1971)  which r e q u i r e s  an environ-  

mental impact s t a t emen t  on ongoing o f f i c i a l  programs. 

- 361 
bo th  t h e  Food and Drug Adminis t ra t ion  and t h i s  Agency. 
K w e l l ,  i s  a l i n d a n e  product .  I am, however, t ak ing  j u d i c i a l  n o t i c e  of 
t h e  f a c t  t h a t  l i n d a n e  r e g i s t r a t i o n s  are p r e s e n t l y  under review by t h i s  
Agency's P e s t i c i d e s  O f f i c e  and s e v e r a l  uses  of l i n d a n e  have,  i n  t h e  p a s t ,  
been t h e  s u b j e c t  of c a n c e l l a t i o n  proceedings.  
Lindane, sup ra .  
n o t  t h e  r i s k  t o  t h e  environment and t h e  p u b l i c  a t  l a rge  from DDT shsmpoo 
i s  g r e a t e r  than  from l i n d a n e  shampoo. As f o r  the d i r e c t  e f f e c t s  on the 
user of t h e  drug ,  t h i s  matter i s  f o r  FDA and the  p r e s c r i b i n g  phys ic i an .  

The u s e  of DDT i n  Topocide,  a p r e s c r i p t i o n  drug ,  i s  r e g u l a t e d  by 
The a l t e r n a t i v e ,  

- See -- I n  Re Hari K n r i  
I a m  n o t  prepared t o  judge on t h i s  record  whether  o r  
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i 

v. 
P a. 

I t u r n  now t o  t h e  d i s p o s i t i o n  of t h e s e  docke t s  i n  l i g h t  of t h e  

fo rego ing  p r i n c i p l e s .  A t  t h e  o u t s e t  i t  should b e  noted  t h a t  r e c e n t  

j u d i c i a l  d e c i s i o n s  have urged t h i s  Agency t o  use  i t s  " f l e x i b i l i t y ,  

i n  both  f i n a l  d e c i s i o n s  and suspension o r d e r s ,  t o  d i f f e r e n t i a t e  

between uses  of t h e  product ' '  (See - EDF v. - EPA (opin ion  of Judge 

Leventha l ) ,  s u p r a ,  a t  201 and reminded us  t h a t  c r e a t i v e  a d a p t a b i l i t y  

is t h e  keys tone  of a workable r e g u l a t o r y  process .  

Nat iona l  S e c u r i t i e s ,  I n c . ,  393 U . S .  453, 463 (1969). - EDF v. L' FPA 

w h i l e  d i s c u s s i n g  suspens ion ,  s e r v e s  as a beacon i n  t h i s  r e g a r d ,  

sugges t ing  that r e g i s t r a t i o n s  b e  cont inued s e l e c t i v e l y ,  t a k i n g  i n t o  

Q I . c u U b I c  A C ~ L ~ ~ C L ~ U U ~  VIA hALlUb dii; ~ L ~ A I L  v i  ube. la. a c  i3. 

Bearing t h e s e  p r i n c i p l e s  i n  mind, I t u r n  f i r s t  t o  t h e  form and 

- -  Cf. SEC v. 

1. - . _ _ _ _  _ L  I' ... _L_.. * . . .  . 

shape  ou r  o r d e r s  should t ake .  

A. D i s p o s i t i o n  as t o  Onions,  Stored Sweet - Pota toes  and S w e e t  P e p p e r s  

There  is evidence  t h a t  DDT is t h e  only  u s e f u l  chemical  f o r  

c o n t r o l l i n g  heavy corn  b o r e r  i n f e s t a t i o n s  which a t t a c k  green  peppers  

in t h e  Del Marva Pen insu la ,  The record shows t h a t  about  13,500 

pounds of DDT are used r e g u l a r l y  as a ground a p p l i c a t i o n  f o r  pro- 

p h y l a c t i c  purposes .  Sevin ,  gu th ion ,  and phosphamidan can,  how- 

ever, b e  used a t  less than  30% i n f e s t a t i o n .  

less than  5% of t h e  n a t i o n ' s  sweet peppers  and o t h e r  c rops  can be  

Del Marva produces 

? 
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p r o f i t a b l y  produced. 

b r i e f  i n  suppor t  of proposed f i n d i n g s ,  conc lus ions  and o rde r  t h a t  

t h i s  u s e  of DDT "comes c l o s e s t  -- of a l l ' t h e  u s e s  i n  i s s u e  -- t o  

be ing  necessa ry  i n  t h e  sense  t h a t  no r ea l  a l t e r n a t i v e  i n s e c t  c o n t r o l  

method e x i s t s  under c e r t a i n  cond i t ions .  " 

The Agency s t a f f  has  conceded i n  i t s  A p r i l  15  

(Brief  , a t  9 3 .  ) 

The evidence  concerning u s e  of DDT t o  c o n t r o l  cutworms i s  

less c l e a r - c u t .  Apparent ly  cutworm i n f e s t a t i o n s  i n  t h e  northwest  

are s p o r a d i c  and l o c a l i z e d .  While i t  would appear  t h a t  o t h e r  chemi- 

cals could  be used t o  c o n t r o l  cutworm i n f e s t a t i o n s  on onions as w i t h  

Peanuts ,  none are appa ren t ly  r e g i s t e r e d .  No p a r t y  has  c i t e d  ev i -  

dence of r e c o r d  showing what pe rcen t  of t h e  onion-producing ac reage  

would b e  a f f e c t e d  by a c a n c e l l a t i o n  of DDT. 

The ev idence  w i t h  r e s p e c t  t o  use of DDT as a "dip" t o  p r o t e c t  

stored sweet p o t a t o e s  agcinst vccvil L ~ i f ~ ~ t ~ t i ~ i ~  is even s p o t t i e r ,  

Ne i the r  counse l  f o r  t h e  p a r t i e s  no r  our  r e s e a r c h  has  poin ted  u s  

t o  ev idence  of r eco rd  showing t h e  p r e c i s e  volume of DDT use  f o r  

t h i s  purpose ,  i t s  l i k e l y  e f f e c t  on t h e  environment,  o r  t h e  degree  

of loss t h a t  might be s u s t a i n e d  by producers .  

While i t  would be f a r  easier simply t o  c a n c e l  o r  no t  cance l  

t h e  r e g i s t r a t i o n s  f o r  t h e s e  u s e s ,  I b e l i e v e  t h a t  environmental  

problems should  be  parsed  w i t h  a sca lpe l ,  n o t  a hacksaw. While 

t h e r e  i s  no 
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evidence as t o  how long  such t r a n s i t i o n  might r e q u i r e .  Moreover, 

itoinay be t h a t  cont inued  u s e  of a l i m i t e d  v o h m e  of DDT i n  t h e s e  

few areas, taken i n  con junc t ion  wi th  aggrega te  volume of use  f o r  

o t h e r  purposes ,  l i k e  h e a l t h ,  p re sen t  no r i s k  t o  t h e  environment,  

Obviously much of t h e  stress on t h e  "g loba l"  environment i s  reduced 

by c u r t a i l i n g  o v e r a l l  volume of usage and w e  must then  e s t i m a t e  the  

impact of u se ,  bo th  on t h e  environment as a whole, and t h e  l o c a l  

surroundings.  L a s t l y ,  i t  may w e l l  b e  r e l e v a n t  t o  examine t h e  i n p a c t  

on o v e r a l l  supply of a commodity. Even though peppers ,  on ions  and sweet 

p o t a t o e s  may n o t  b e  food "staples," i t  may be t h a t  t h e  o t h e r  

ac reage  is n o t  s u i t e d  f o r  producing t h e s e  c rops .  I n  t h a t  even t ,  i t  

w i l l  b e  necessary  t o  de te rmine  whether or  n o t  s u p p l i e s  w i l l  s a t i s f y  

denan:, and whether or n o t  2 t r z n s i t i o n  p e r i d  should be fixe.?. t c l  

permit  a market  adjustment .  
- 37 I 

It fo l lows  t h a t  a d d i t i o n a l  evidence is  requ i r ed  t o  determine 

the answers t o  t h e s e  ques t ions .  I n  t h e  i n t e r i m  t h e  c a n c e l l a t i o n  

o r d e r s  w i l l  remain i n  e f f e c t ,  s u b j e c t  t o  r e g i s t r a n t s  o r  u s e r s  

p e t i t i o n i n g  t o  p r e s e n t  a d d i t i o n a l  evidence.  I n  t h a t  even t ,  a s t a y  

o rde r  w i l l  i s s u e  pending t h e  de t e rmina t ion  on remand. I f  t h e s e  u s e r s  

- 37/ 
f e d e r a l  environmental  l e g i s l a t i o n  t o  a f f o r d  a f f e c t e d  producers  a 
transitional per iod  f o r  implementing new requi rements .  

It is a recognized  p o l i c y  of common l a w  nuisance  and a l so  of 
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o r  r e g i s t r a n t s  can demonst ra te  t h a t  a produce s h o r t a g e  w i l l  r e s u l t  

and t h e i r  p a r t i c u l a r  u s e  of  DDT,  taken w i t h  o t h e r  u s e s ,  does  n o t  

create undue stress , p a r t i c u l a r l y  

t h e  aquasphere,  c a n c e l l a t i o n  should be  l i f t e d .  I f  no produce shor t age  

w i l l  r e s u l t  because o t h e r  acreage  i s  s u i t a b l e  f o r  t h e s e  c r o p s ,  i t  s h a l l  
z==z=s .- 

-I______ 

still b e  open t o  demonst ra te  t h a t  a t r a n s i t i o n a l  pe r iod  i s  r equ i r ed  f o r  

swi t ch ing  to new c rops ,  I f  t h e  i n t e r i m  use  of DDT does n o t  c o n s t i t u t e  
5: 

an environmental  risk, f i n a l  o r d e r s  of c a n c e l l a t i o n  f o r  _- these. u ses  w i l l  

be d e f e r r e d  u n t i l  t h e  t r a n s i t i o n  can b e  accomplished, provided zssur- 

ances are r e c e i v e d  a t  t h e  hea r ing  t h a t  fo rmula to r s  and u s e r s  w i l l  net 

those u s e s  t h a t  are be ing  cance led  based on t h e  e x i s t e n c e  of methyl  

p a r a t h i o n .  

I The r eco rd  b e f o r e  m e  l e a v e s  no doubt t h a t  t h e  ch ie f  s u b s t i t u t e  

for most uses  of DDT, methyl  pa ra th ion ,  i s  a h i g h l y  t o x i c  chemical - 38/ 
. and, i f m i s u s e d ,  i s  dangerous t o  a p p l i c a t o r s .  This  was t h e  v i r t u a l l y  

- 38/ 
For example, t r i c h l o r o f o n ,  monocrotophos, mala th ion  and c a r b a r y l ,  
among o t h e r s ,  are a v a i l a b l e  
is an  a l l -purpose  chemical  f o r  most c o t t o n  pes t s .  
abundant ly  clear t h a t  methyl  p a r a t h i o n  w i l l  be  wide ly  used.  

Not a l l  of t h e  p o s s i b l e  s u b s t i t u t e s  f o r  DDT a r e  e q u a l l y  p o t e n t ,  

t o  c o n t r o l  many c o t t o n  p e s t s ;  c a r b a r y l  
I t  is, however, 
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unanimous op in ion  of a l l  t h e  wi tnes ses .  The i n t r o d u c t i o n  i n t o  u s e  

ofrorganophosphates  has ,  i n  t h e  p a s t ,  caused d e a t h s  among u s e r s  

who are un t r a ined  i n  t h e i r  a p p l i c a t i o n  and t h e  tes t imony and e x h i b i t s  

of r eco rd  p o i n t l t o  t h e  unhappy exper ience  of s e v e r a l  y e a r s  ago 

where f o u r  d e a t h s  occurred  a t  t h e  time $ thy1  pa ra th ion  began t o  be 

used on tobacco crops .  Other  tes t imony noted t h e  i n c r e a s e  i n  non- 

f a t a l  a c c i d e n t s  and a t t r i b u t e d  almost  one-half r epor t ed  p e s t i c i d e  

poisonings  t o  t h e  organophosphate group. 

the organophosphates began t o  r e p l a c e  c h l o r i n a t e d  hydrocarbons i n  

A survey conducted a f t e r  
I 

/’ Texas -sugges ts  a s i g n i f i c a n t l y  increased  inc idence  of po i son ings ,  

That  t h e  s k i l l e d  and t r a i n e d  use r  may apply  organophosphates  

w i t h  complete s a f e t y  i s  of comfort  on ly  i f  t h e r e  i s  an o r d e r l y  

un tu to red  i n  t h e  ways of proper  use.  

! I am accord ing ly  making t h i s  o rde r  e f f e c t i v e  as of December 31, 

1972, i n s o f a r  as t h e  c a n c e l l a t i o n s  of any p a r t i c u  

on t h e  a v a i l a b i l i t y  of methyl p a r a t h i o n  as a s u b s t i t u t e .  

m - 
I n  t h e  

i /vm2 
‘e==-- 
1 

months t h a t  f o l l o w  t h e  Department of A g r i c u l t u r e  and s t a t e  ex tens ion  

services and r e p r e s e n t a t i v e s  of EPA w i l l  have t ime t o  beg in  educa t ing  

those workers who w i l l  have t o  use  methyl pa ra th ion  i n  f u t u r e  growing 

seasons. Such a program can  a l s o  i n t r o d u c e  fa rmers  t o  t h e  less  a c u t e l y  
7- 

*. 
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F a r  from be ing  i n c o n s i s t e n t  w i th  t h e  g e n e r a l  congres s iona l  

mandate of FIFRA, a p e r i o d  of adjustment  t o  t r a i n  u s e s s  of methyl 

p a r a t h i o n  o r  permi t  a needed t r a n s i t i o n  where no s u b s t i t u t e s  e x i s t  

is  a l o g i c a l  outgrowth o f  a s e n s i b l e  a p p l i c a t i o n  of r j -sk-benefi t  

analysis .  

s p e c i f i c  problem b e f o r e  m e  -- t h e  t iming  of  c a n c e l l a t i o n  o r d e r s  -- 
While t h e  l e g i s l a t i v e  h i s t o r y  does n o t  address  t h e  

the h e a r i n g s  t h a t  preceded t h e  enactment o f  FIFRA i n d i c a t e  t h a t  

congres s iona l  concern f o r  s a f e t y  of t h e  farmer-user  of p e s t i c i d e s  

was no less t h a n  Congress’ s o l i c i t u d e  f o r  t h e  environment. While 

Congress u l t i m a t e l y  s t r u c k  a ba lance  t h a t  g e n e r a l l y  p l a c e s  t h e  

r i s k  of neg l igence  on t h e  a p p l i c a t o r ,  see S t e a r n s  v .  E&, s u p r a ,  

i t  d i d  s o  i n  l i g h t  of assurances  t h a t  f a n n e r s  are f o r  t h e i r  0x1 

s a f e t y  as w e l l  as t h a t  of t h e  environment be ing  t r a i n e d  i n  proper  

methods of a p p l i c a t i o n .  See Hearings b e f o r e  t h e  Subcomnittee on 

Departmental  Overs ight  and Consumer R e l a t i o n s  of t h e  House Committee 
- 39 I 

on A g r i c u l t u r e ,  s u p r a ,  a t  54, 68. 

39/ 
l a r i t y  between t h e  r e g u l a t o r y  schemes i n  F I F U  and t h e  Food, Drug, 
and Cosmetic’Act.  See Welford v. _Ruckelsliyxi~, 439 F.2d 598 (D.C. C i r .  
1971);  Nor-Am v.  --, Hardin 435 F.2d 1133 ( 7 t h  C i r .  1970) (en banc) .  I 
b e l i e v e  t h a t  t h e  t r a i l  Congress intended m e  t o  f o l l o w  i s  marked by i t s  
d i r e c t i v e  i n  S e c t i o n  348 of t h e  Food, Drug,  and Cosmetic A c t ,  2 1  U . S . C .  
5 3 4 8 ( f ) ( 3 )  (1971),  which permi ts  t h e  S e c r e t a r y  t o  se t  an e f f e c t i v e  
date  f o r  h i s  o r d e r s .  While s i m i l a r  language h a s  n o t  been e x p r e s s l y  
inc luded  i n  FIFRA, i t s  omission can h a r d l y  be  cons idered  a d v e r t e n t  i n  
view of t h e  l e g i s l a t i v e  h i s t o r y .  See S .  R e p t .  No. 573 (88th Cong., 
1st Sess. 1963) ;  H ,  Rept. No. 1125 (88th  Cong. , 2d Sess .  1964) .  The 
purpose of t h e  1964 amendments was t o  e l i m i n a t e  r e g i s t r a t i o n  under 
p r o t e s t .  

A t  l e a s t  two c o u r t s  have given e x p r e s s  r e c o g n i t i o n  t o  t h e  s i m i -  - 

- 
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The r i s k - b e n e f i t  equa t ion  i s  a dynamic one. Timing i s  a var i -  

z. > 

pLL.Ic 7 able i n  t h a t  equat ion .  

p r o t e c t  t h e  environment could be a shor t - te rm t h r e a t  t o  human h e a l t h .  

What may, i n  t h e  long run ,  be  necessary  t o  

T h i s  i s  e x a c t l y  t h e  case b e f o r e  m e  now. The b e n e f i t s  of us ing  

organophosphates  are a long-range b e n e f i t  and t h e  r i s k s  of DDT r e s u l t  

from cont inued  long-term use .  I n  t h e  v e r y  s h o r t  run ,  however, t h e  
40 / - 

e q u a t i o n  b a l a n c e s  o u t  very d i f f e r e n t l y .  Likewise,  t h e  p rospec t  

of d i s l o c a t i o n  which might ensue were t h e  use  of DDT immediately 

h a l t e d  where no a l t e r n a t i v e s  exist i s  a f a c t o r  we must reckon wi th .  

The major environmental  r e g u l a t o r y  s t a t u t e s ,  enacted and pending, 

p r o v i d e  " lead  time" f o r  an adjustment  t o  new requi rements .  
411 

40/ - 
Phosphorous P a s t e  Co. v. g, supra ,  p rec ludes  m e  from t ak ing  i n t o  
account  t h e  shor t - te rm dangers  t h a t  could  r e s u l t  from inc reased  use 
of methyl  p a r a t h i o n  by u n t r a i n e d  u s e r s .  S t e a r n s  ho lds  t h a t  a product  
is n o t  "misbranded" simply because i t  can  be h igh ly  dangerous i f  
t h e  u s e r  is careless. This  reasoning  does n o t ,  however, compel m e  
t o  i g n o r e  t h e  tendency of human beings t o  be n e g l i g e n t  where w e  a r e  
d e a l i n g  w i t h  t h e  implementation of a n  o r d e r  t h a t  w i l l  i n c r e a s e  use  of 

I do n o t  b e l i e v e  t h a t  t h e  Seventh C i r c u i t ' s  d e c i s i o n  i n  S t e a r n s  

41/  - While t h e  Examiner excluded from evidence a s tudy  of t h e  DDT 
problem f o r  t h i s  Agency undertaken by  a C o m m n o f  t h e  Na t iona l  

recommen-e-out pe r iod  f o r  t h e  same reasons  o u t l i n e d  i n  
t h i s  op in ion ,  While I reach  my conclus ions  wi thou t  r e l y i n g  on t h a t  
r e D o r t ' s  6 c t t h a l . f i n d i n p ; s ' a n d  recommendations. and base  them on the  

Academy of Sc iences ,  i t  is a p p r o p r i a t e  t o  n o t e  &.&& Committee -&-- 
m 

r eco rd  as comDil& bel=. I b e l i e v e  t h e  reDort  w a s  e r roneous lv  7 
e y l u d e d  from' t h e b e c o r d ;  partic-n ; i e w  of t h e  o f f e r  b; { m& 
~ 

d /? 
counsel f o r  t h e  AgNcy t o  produce a committee member f o r  c ros s -  & i i i p u l v , ~ " -  
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While impat ience  i s  unders tandable  i n  view of t h e  p a s t  h i s t o r y  * 

s 

of d e l a y ,  we must n o t  b e  l u l l e d  i n t o  t h e  belief t h a t  long-standing 

problems can be  c o r r e c t e d  by overn ight  sol.utions . Today's d e c i s i o n  

provides  a d e f i n i t i v e  answer t o  t h c  s t a t u s  of DDT r e g i s t r a t i o n s  and 

a l l  concerned: t o  t h i s  Agency, farmers, manufac turers ,  t h e  Department 

of A g r i c u l t u r e ,  and ex tens ion  services; a l l  must proceed w i t h  a l a c r i t y  

toward t h e  implementat ion of t h i s  o r d e r .  

i 

i 

. 
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'\ \ /  
I n  re: 

'/ \ / ' .  
'x / j r ,- '\ , . ..__ / ' -J-/  STAENS INDUSTRIES, INC. , - 

e t  a l .  I.F.&R. DOCKET EOS. 6 3 ,  e t  a l .  

(Cons o l i d  a t  ed DDT Hearings ) 

ORD EF, -- 

In accordance w i t h  t h e  foregoing  op in ion ,  f i n d i n g s  and conclu- 

s i o n s  of l a w ,  u s e  of DDT on c o t t o n ,  beans (snap,  l i m a ,  and d r y ) ,  

peanuts ,  cabbage, c a u l i f l o w e r ,  b r u s s c l  s p r o u t s ,  tomatoes,  f r e s h  

market corn ,  g a r l i c ,  pimcntoes,  i n  comnicrcial greenhouses ,  f o r  

- . - e h r r n n 6 4 n n  enntrnl  pf  h ? i - c  anrl  rnrlentc a r o  hp tphy  r n n r ~ l ~ d  as 
------I---I - 

-- - - - r -  - - -  --- 0 

of December 31, 1972.  
.I- __ - 

Use of DDT f o r  c o n t r o l  of weevi l s  on s t o r e d  sweet p o t a t o e s ,  green 

peppers  i n  t h e  D e l  Marva Pen insu la  and cutworms on onions  a re  

canceled u n l e s s  w i t h i n  30 days u s e r s  o r  r e g i s t r a n t s  move t o  supple- 

ment t h e  r eco rd  i n  accordance w i t h  P a r t  V of my op in ion  of today.  

In such event  t h e  o r d e r  s h a l l  be  s t aycd ,  pending t h e  comple.tion of 

t h e  r e c o r d ,  on terms and c o n d i t i o n s  s e t  by t h e  Hearing Examiner, pro- 

vided t h a t  t h i s  s t a y  may be  d i s so lved  i f  i n t e r e s t e d  u s e r s  o r  regis-  

t r a n t s  do n o t  p r e s e n t  t h e  r equ i r ed  evidence i n  an  exped i t ious  

f a sh ion .  A t  t h e  conclus ion  of such proceedings ,  t h e  i s s u e  of can- 

c e l l a t i o n  s h a l l  b e  r e so lved  i n  accordance wi th  my opin ion  today.  

. ., I 
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C a n c e l l a t i o n  f o r  u s e s  of DDT by p u b l i c  h e a l t h  o f f i c i a l s  i n  
> 

/ disease c o n t r o l  p r o g r a m  and by USDA and t h e  m i l i t a r y  f o r  h e a l t h  

q u a r a n t i n e  and  u s e  i n  p r e s c r i p t i o n  d r u g s  is l i f t e d .  - 
In o r d e r  t o  implement  t h i s  d e c i s i o n  no DDT s h a l l  be  s h i p p e d  

i n  i n t e r s t a t e  commerce o r  w i t h i n  t h e  D i s t r i c t  of Columbia o r  any  

American t e r r i t o r y  a f t e r  December 31, 1972 ,  u n l e s s  i t s  l a b e l  b e a r s  

i n  a prominen t  f a s h i o n  i n  b o l d  type and c a p i t a l  l e t t e r s ,  i n  a 

manner s a t i s f a c t o r y  t o  the P e s t i c i d e s  R e g u l a t i o n  D i v i s d o n ,  t h e  

f o l l o w i n g  l a n g u a g e :  

"(1) FOR USE BY AND DISTRIUUTION TO ONLY U. S.  PUBLIC 

HEALTH SERVICE OFFICIfiS OR FOR D I S T R I B U T I O N  BY OR ON 

DPF.OVAL BY TEE U. S .  PUBLIC €!Fr?LTI! SERI'ICE TO OTEEX 

W T H  SERVICE OFFICIALS FOR CONTROL OF VECTOR DISEASES; 

(2) FOR USE BY AND D I S T R I B U T I O K  TO THE USDA OR MILITARY 

FOR HEALTH QUA€WWIhX USE; ( 3 )  FOR USE I N  THE FORMULATION 

FORPRESCRIPTION DRUGS FOR CONTROLLIKG BODY LICE; 

(4) OR I N  DRUG; 

BE DISPENSED ONLY BY PHYSICylh'S. 

FOR USE I N  COS'TROLLIXG BODY LICE -- TO 

"USE BY OR DISTRIBUTION TO UXAUTHORIZED USERS OR USE 

FOR A PURPOSE NOT SPECIFIED HEREON OR NOT I N  ACCORDAXCE WITH 

DIRECTIONS I S  DISAPPROVED BY THE FEDEFUL GOVERNMENT: THIS 



c 
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SUBSTANCE IS I€ARhFUL, TO TFfi EhVIRO:LT.rEYT. " 

The P e s t i c i d e s  Regula t ion  . Div i s ion  rnay r e q u i r e  such  o t h e r  

language as i t  c o n s i d e r s  a p p r o p r i a t e .  

This l a b e l  may b e  a d j u s t e d  t o  r e f l e c t  the terms and c o n d i t i o n s  

for  shipment for u s e  on g reen  peppers i n  Del )larva, cutworms on 

onions, and weevils on s t o r e d  sweet p o t a t o e s  i f  a s t a y  is i n  e f f e c t .  

WILLIAE.1 D. RUCKELSRAUS 



The Opinion is jamned with errors and misstatements, bu t  I shall only 

include 4 small number of  them hem. Surely the others  w i l l  also play an 

fmportant role i n  t h e  subsequent review of the  decision by the Circuit C o a t  

judges. 

1. What is DDT? 

0 Ruckelshaus statement (page 1): "LIDT is  t h e  f ami l i a r  abbreviation for  the 

Corrections: IDT is not the chemical Mr. Ruckelshaus thinks it is, but  is - 
iastead l,l,l- t r i ch lo ro  - 2,2-bis (p-chlorophenyl) ethane . This error 

on t he  first page unfortunately is a harbinger of worse errors ye t  to come, 

2. What does DDT break down i n t o ?  

Ruckelshaus statenerrt (page &): "DDT hss three major breakdown products, 

DDA, DDE, and DDD; separate regis t ra t ions exist f o r  TDE (DDE)," 

Correction: TDE Fs the chemical that  i s  a lso  knwn as DDD, not DDE. 

are entirely d i f f e r e n t  compounis, and DDE is not even an insecticide! 

These - - 
This - 

fact  is well k n m n  to m o s t  entomology students and t o  p rac t i ca l ly  every 

grower and orchardist .  Mr. Ruckelshaus must have b e n  misadvised by some 

one who had heard about DDE because o f  a l lega t ions  tha t  it i n h i b i t s  carbonic 

anhydrase, thus causing t h i n  e g s h e l l s  to farm (an EDF theory which was 

refuted by a t  least five research teams last year).  It might also  be of 

interest to point out here tbt 1Z)D d c e s  not  evm break down in to  DDE. 

3. What subst i tutes  w i l l  be used f o r  DDT? 

Ruckelsham s ta te ren t  (page 37): "Such a program can also introcluce f a m e r s  +.i 

t he  less acutely tmd.c organophosphates, - like c a r b a q l ,  which may be s a t i s -  

factory f o r  rimy uses." (Emphasis added) 

Correction: Carbargl i s  a carbemte insectici-ie, - n o t  even remotely related 

t o  tb organophosphabes! Th i s  f a c t  is Hell k z m n  t3 most entomology s h d e a t s  

and to prac t i ca l ly  every grower ar;d orchardist ,  



t? 

(,- 

.- , 

< I  

Wostern man is  running o u t  of c o n t r o l  and that t h ~  juggernaut 

1: know there are those who f e q  t h a t  the great machine of 

.must be stoppcd -- i f  necessary by such dras t ic  s t e p  as out- 

lawing o f  chemical pes t i c ides  and fertilizers, b o d i a t e  r e c y c l i n  

of all f ac to ry  wastes, p rohib i t ion  of nuclear power plants ,  ccm- 

pulsory population control o r  dec lar ing  a m r a t o r i t m  on grow'&. 

While I aympathiqa wi*th such f e e l i n g s  of f r u s t r a t i o n  and - 
drcird, I can only say t h a t  over reac t ion  t o  the enormity o f  GUT 

plight may be counter-productive. It  i s  n e i t h e r  obstinacy nor 

i nd i f f e rence  which r e q u i r e s  us  t o  eva lua te  the f a c t s  before 

. .  -- - 

* E  .? 
raking ac t ion .  

or unsupportable dec is ions  can only  create a c r e d i b i l i t y  gap 

It is the sure knowledge that has ty ,  arbitra,-y 

- 
which would uidermino all our cfforta. . .  

/-' Tho mattor of DDT i s  a good case i n  p i n t . '  This i s s u o  is \ 
f r augh t  w i t h  anotion and controvcroy. 

Soc ic ty  niysclE, and knowinq .thc impact of.  t h i s  ch lo r ina t cd  

hydrocarbon i n  c e r t a i n  s p c c i c u  of raptorial b i r d s ,  I wag n i g h l y  

As a mcntbcr of t h e  AudrlEllon 

, - .-- - .- .- . -__  _ _  - _L- - --- -_e - - 
8USpiCiOUS Of t h i s  'CaRlpOUnd, put  it Zfd16lLy. . But f , 

was com'pltcd by t h o  fac t s  to t a p e r  my m a t i o n s .  X decl ined 

t o  rcquiro immcdicrto autpt3nsion of i t s  use because tho b e s t _  

a a i o n t i f i c  ovidunco now available ai$ e warrant such a , 

prce i s  i, ta tg 3 t?;p. a -- - P  - 
), ' Howwar, wo i n  EPA have s t r e a m l i n i  our ' adminis t ra t ive  . . \ 
procedures so that we can make our f i n a r  dccision regarding 

DDT nnd i ts  use oxpcditiously i n  accord with a l l  t ho  facts 

dcvclopcd i n  the s t a t u t o r y  hearing process now underway. I n  

addi t ion ,  w e  can suspend r e g i s t r a t i o n  of DDT and t h e  other persfs- 

tFnt .post ic ides  a t  any time during the peridl  02 raview, i f  new 

I 

facts are brought out. 

Again, let me say I won't h e s i t a t e  to  a c t  a t  once, when 

and i f  tho facts r equ i r e  ac t ion .  
.- i 

of DDT have already been prohib i ted ,  inc luding  all uses around . .  
1 

the home. Cer ta in ly  w e ' l l  a l l  feel  b e t t e r  when the persfstant. . 

As you know, many m a 6 8  uses 

b '  

ccrnpur;ds cih 52 phased nut., i n  f a v ~ r  of biohoqisal contro ls .  . *  
But awaiting this nlllcnnium docs no t  permit the luxury o f  

dodging t h e  harsh decis ions  of today. 
- --._ __ *yI1 - ._ . - _... --.-k.-r -.--.--- t" . . .  -. -. \ -  
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Dear. Friend, 

The scramble is on for new energy supplies. As the shortage continues, 
you may be wondering who is protecting the public's environmental interest, 

One group that has  done so  with great success and little fanfare is the 
Erhronmental  Defense Amd. I'm writing to urge you to join me i n  their 
SC~?O=t .  

ZDF is a legal action s o u p  with a staff of highly skilled attorneys and 
scientists. It works to prote:t your en-ikonment and to end waste of precious 
resources -- so that your futdre needs and those of your children can be 
met. 

EDF also works to lessen hazards to your health. Through caref'ul 
research and tough tzwscits, EDF has obtained tighter enforcement of 
environmental standards. 

But EDF does r .ore than file lawsuits. In many cases it presents care- 
tuUy documented al:e=.ative plans for solving environmental problems. EDF 
often provides the goverrment with the facts needed to act  on a problem before 
it gets out of hand. 

EDF needs your s;ppof,. The more concentrated interests a r e  we31 
o r g a i z e d  zmd fina?.ced. !xiustry represents itself well i n  government decision- 
making - -  as i t  has every rf@ to do. 

By coztrast, the gc?.ers! public is often disorganized and sonctimes 
powerless. With EDT's V~- ; .EJ~WJS.  effective representation, however, the 
public good has a b c x ?  :7.~-.:2, It's wel l  worth the $15 it  costs to join EDF. 

EDF has fought to ss:;ra L-.t i hope you will join. 
I hope you vdL! rtzZ ?is brochure explaining some of the criticdl problems 

Since rely, - 
w&% f3 

William Ruckelshaua 

NOT;{ we know why the EPA worked hand-in-glove with'the EDF 
during seven months of !%PA Hearings on DDT1II .  

>NOT,7 we understand why Nr. Ruckelshaus banned DDT personally, 
after seven months of I'EPA Hearings" had exonerated DDT of 
all those EDF allegations! 

>NOW we know why lir. Ruckelshaus over-ruled the reconmendations 
of the Hearing Examiner on every count, even though Ruckelshaus 
never attended any p a r t  of the hearings and never read any of 
the pages af the Hearings transcript! 
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Agency (EP.-l) displayed protection a i Environmentat 

“regrettab!e lack of hforma- 
tion” in taking the action. It 
:said ur,derdevcIoped nations 1 
especia!ly m a y  pay a big 
price if the DDT prohibition 
spreads to the rest of ths,  . 

I n  a report to the Iiause 
on a 312.9 l!illiou money hil i  
for farm pricr s 11 p 13 11 r t s 
allil co:ipiirncr ai:d er:;’i!.nn- 
nienLil 11 r o t e c i i n 11, the 
cnmwittcc CI I[ c s t i  o n  c t i  
;:.hot!!t.r EP.1 w a s  civiii: 
s i!TTicit.ii t co!rsitlcrn i ion t o  

. 1o:ig r;!iige cficcts o f  its ac- , 

tic :is. 

. 

i , 
: world. 
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Weyerhaeuser Company 

Wllllfun D Ruckelahrua 
Soruor Vice Praudeni 

April 2 6 ,  1979 

Mr. Allan Grant 
President 
American Farm Bureau Federation 
2 2 5  Touhy Avenue 
Park Ridge IL 60068 

Dear Mr. Grant: 

OUT company has received a request for a contribution 
to a Dispute Resolution Conference on 2 , 4 , 5 - T  sponsored 
by the American Farm Bureau Federation. 
to enhance our societies' ability to rationally resolve 
questions as complicated as the use of  herbicides is 
to be applauded. All the more reason why the "back- 
ground and rationalett paper on the conference is so  
unf or t una t e. 

Any effort 

In the first place, the basic assumption of the paper 
is that the question of continued use of 2,4,5-T is 
a scientific one. Decisions by the government involving 
the use of toxic substances are political with a small 
"p.'' 
weighing what risks it is willing to accept in return 
for what benefits. Obviously, scientists have a role 
to play in this decision-making process. A careful 
assessment of the nature of the substance, its toxicity, 
persistence, etc. is crucial to framing the factual 
background for a rational decision. Needless to say, 
many of these questions are not subject to scientific 
certitude. Likewise, in weighing the benefits, science 
a l o n g  with other disciplines such as economics, has 
a rcle to play, 

of pesticides in our country, the power to make this 
judgment has been delegated to the Administrator of 
EPA. If your Dispute Resolution Conference does not 
explicitly recognize this delegation, properly charac- 
terize the nature of the decision a s  political, and 
restrict the scientific inquiry to areas proper for 
science's r o l e ,  it will resolve nothing. 

Political in the sense that it reflects a society 

P T h e  ultimate judgment remains political In the case. - 



Mr. Allan Grant 
April 26, 1 9 7 9  
Page 2 

The background paper on page 2 uses D D T  as a case in 
point. It erroneously claims that I have stated the 
decision on DDT was a Political one. Political in 
the background paper is used in a pejorative sense 
of being the result of unwarranted pressure. It was 
my judgment in 1 9 7 2 ,  when I made the decision regarding 
D D T ,  that the risks outweighed the benefits. Politics 
with a capital 'IP" had nothing to do with it, nor have 
I ever so  stated. The paper then correctly states 
that my decision was contrary to a conclusion of an 
administrative law judge that the uses of D D T  should 
not be cancelled. The paper overlooks the fact that 
since 1963 three scientific advisory committees had 
been convened by government agencies t o  look into the 
allegations regarding D D T .  
t o  the Agricultural Department, and then later EPA, 
the discontinuance of the use of D D T .  
had relied solely on the scientists in the D D T  con- 

. troversy, it would have been banned years before it 
finally was. This is not t o  say the scientists were 
right, or the hearing officer was wrong, but rather 
that decisions of this nature are inherently complex 
and emotional and trying to characterize them as subject 
to neat, scientific exactness further obscures this 
complexity. 

4 

They all recommended first 

If the government 

. 

Further, if your conference is to achieve its stated 
purpose of objectivity, it should avoid statements 
regarding the current scientific opinions regarding 
the analysis of EPA's ALSEA study. On page 2 of the 
background paper the author indicates no knowledge ' 
by your organization of anyone suppcrting E P A ' s  conclu- 
sions. 
a goal of the conference and not an assumption at its 
commencement. 

This may or may not be true, but should be 

If you detect a note of outrage in my letter, you are 
correct. My concern is not that the background paper 
simply repeats certain allegations regarding the DDT 
decision that have become 
opposed to that decision, gut that they a r e  made in 
the ccntext of an effort that could be very important 
to the country. I am convinced that many of the deci- 
sions made in the health, safety and environment arena 
do not properly balance the risks and benefits to OUT 

art of the rhetoric of those 



Mr. A l l a n  G r a n t  
A p r i l  2 6 ,  1 9 7 9  
Page 3 

s o c i e t y .  'The imba lance  i s  t o o  o f t e n  s t r u c k  i n  
of  h e a l t h ,  s a f e t y  and t h e  env i ronmen t  and-away  
o t h e r  e q u a l l y  l e g i t i m a t e  s o c i a l  c o n c e r n s .  The 
y o u r  c o n f e r e n c e  i s  headed ,  i t  w i l l  o n l y  f u e l  t 
a l i s m  o f  t h e  d e b a t e  and l i k e l y  t i p  t h e  b a l a n c e  
P l e a s e  change  t h i s  background document s o  t h a t  
t h e  b a l a n c e  i t  recommends f o r  o u r  s o c i e t y .  I f  
I w o u l d  r e q u e s t  you make t h i s  l e t t e r  a p a r t  of  
c o n f e r e n c e  m a t e r i a l .  

f a v o r  
from 
way 

he emo 
f u r t h  
i t  s t  
n o t ,  
y o u r  

t i o n -  
e r .  
r i k e s  

Under the c i r c u m s t a n c e s ,  we must a t  p r e s e n t  d e c l i n e  
t o  s u p p o r t  your  c o n f e r e n c e .  

S i n c e r e l y  y o u r s ,  

W .  D .  R u c k e l s h a u s  

cc: Dr. T. C .  B y e r l y  
Dr. F .  H .  TsQirley 
Mr. R i c k  Main ' 
Mr. M i l t o n  Wessel  
Mr. Ra lph  Hodges,  J r .  

c 


